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I. Introduction

 

1. The United Nations High Commissioner for Refugees (“UNHCR”) Representation for the 
Nordic and Baltic Countries appreciates the invitation to provide observations on the “Government’s 
proposal to the parliament to amend the Aliens Act” (Hallituksen esitys eduskunnalle ulkomaalaislain 
muuttamisesta), tightening the provisions concerning detention and reforming the provisions on 
entry bans - hereafter the “Proposal”.[1]   

2. UNHCR has a direct interest in law proposals related to asylum, as the agency entrusted by 
the United Nations (“UN”) General Assembly with the mandate to provide international protection 
to refugees and, together with Governments, seek permanent solutions to the problems of 
refugees.[2] Paragraph 8 of UNHCR’s Statute confers responsibility on UNHCR for supervising 
international conventions for the protection of refugees,[3] whereas the 1951 Convention relating to 
the Status of Refugees[4] and its 1967 Protocol (hereafter collectively referred to as “1951 
Convention”) oblige State Parties to cooperate with UNHCR in the exercise of its mandate, in 
particular facilitating UNHCR’s duty of supervising the application of the provisions of the 1951 
Convention (Article 35 of the 1951 Convention and Article II of the 1967 Protocol). This has also been 
reflected in European Union (“EU”) law, including by way of reference to the 1951 Convention in 
Article 78(1) of the Treaty on the Functioning of the EU. The UN General Assembly has also 
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entrusted UNHCR with a global mandate to provide protection to stateless persons world-wide and 
for preventing and reducing statelessness.[5]

3. UNHCR’s supervisory responsibility is exercised in part by the issuance of interpretative 
guidelines on the meaning of provisions and terms contained in international refugee instruments, 
in particular the 1951 Convention. Such guidelines are included in the UNHCR Handbook on 
Procedures and Criteria for Determining Refugee Status and subsequent Guidelines on International 
Protection (“UNHCR Handbook”).[6] UNHCR also fulfils its supervisory responsibility by providing 
comments on legislative and policy proposals impacting on the protection and durable solutions for 
forcibly displaced and stateless people.

II. General Observations

4. UNHCR notes that the overall aim of the Proposal is to enhance the removal of people staying 
irregularly in the country, to better protect public order, public security and national security and to 
enhance the preparedness for “new and unpredictable” situations. The Proposal seeks to extend the 
maximum period of detention of foreigners who are in the removal process, add new grounds for 
immigration-related detention and to reform the provisions on entry ban for third-country nationals. 
The Proposal is based on the Government Programme of June 2023.[7] 

5. The Proposal furthermore seeks to tighten Finland’s asylum policy through the 
implementation of parts of the recast EU Return Directive[8] and the EU Reception Conditions 
Directive,[9] not yet part of the Finnish legislation.[10] No reference is made to legislative acts that 
are part of the recently adopted EU Pact on Migration and Asylum.[11]  

6. At the outset, UNHCR wishes to recall that the fundamental rights of liberty and security of 
person and freedom of movement are expressed in all the major international and regional human 
rights instruments and are essential components of legal systems built on the rule of law[12]. The 
Universal Declaration of Human Rights[13] (Articles 3 and 9), the European Convention on Human 
Rights[14] (Article 5) and the EU Charter of Fundamental Rights[15] (Article 6) all contain provisions 
in this regard. These rights apply in principle to all human beings, regardless of their immigration, 
refugee, asylum-seeker or other status. 

7. UNHCR’s Executive Committee (“ExCom”) has addressed on a number of occasions the 
detention of asylum-seekers.[16] Consistent with international refugee and human rights law and 
standards, detention of asylum-seekers should be avoided and considered only as a measure of last 
resort. Seeking asylum is not an unlawful act and liberty should be the default position.[17] The 
burden is on the State to show that a restriction on freedom of movement is necessary, reasonable 
and proportionate in the individual case.[18] Detention is the most far-reaching restriction on 
freedom of movement and alternatives to detention should first be considered.[19] 
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8. UNHCR notes that several legislative changes are under way affecting forcibly displaced and 
stateless persons in Finland. UNHCR appreciates that the Proposal has included a section to try to 
identify and evaluate the general combined effects of these changes and agrees with the 
observation in the Proposal that the changes and their possible impact chains are difficult to 
assess.[20] UNHCR finds, however, that the Proposal lacks an evaluation of the cumulative impact of 
the proposed measures on the affected individuals, including asylum-seekers. UNHCR recommends 
that a further analysis is undertaken of the combined impact that these changes may have.

9. In the following observations on specific aspects of the Proposal, UNHCR will focus its 
comments on its most urgent concerns, that is, a) expanded grounds for detention, b) detention of 
children and c) deviation from procedural safeguards in certain situations.

III. Specific observations

a. Expanded grounds for detention

10. UNHCR observes that two new grounds for detention are proposed to be introduced in the 
Finnish Aliens Act, namely: a) where an individual is considered a danger to public order and public 
security and b) where an individual causes significant or repeated disturbance at a reception center. 

Danger to public order and public security

11. Proposed Section 121, subsection 1, paragraph 6 introduces a new ground for detention 
where an asylum-seeker is considered to be a danger to public order or public security.[21] This will 
allow the authorities to use detention, for example, in situations where there are reasonable 
grounds to believe that an individual is a danger to society, but who cannot be detained on the 
ground of “jeopardizing national security”. The new detention ground could also be utilized in a 
situation of “instrumentalization”, where "the influencing State deliberately directs people, who are 
not in need protection and whose purpose is to cause a disturbance to public order or public 
security or national security, to Finland as asylum-seekers”.[22] According to the Proposal, the 
authorities must have the opportunity to maintain social peace and limit the freedom of movement 
of immigrants in cases of “deliberate, instrumentalized illegal immigration of third-country nationals 
into Finland”.[23]

12. UNHCR agrees that detention can be justified in certain situations to secure public order. 
However, such detention must not be arbitrary, can only be applied where it pursues a legitimate 
purpose and has been determined to be both necessary and proportionate in each individual case. 
The general principle of proportionality requires that a balance be struck between the importance of 
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respecting the rights to liberty and security of person and freedom of movement, and the public 
policy objectives of limiting or denying these rights. The authorities must not take any action 
exceeding that which is strictly necessary to achieve the pursued purpose in the individual case. The 
necessity and proportionality tests further require an assessment of whether there were less 
restrictive or coercive measures (that is, alternatives to detention) that could have been applied to 
the individual concerned and which would be effective in the individual case.[24]

13. UNHCR underscores that it has to be ensured that the purpose of the detention is indeed only 
to protect public order, and not, for example, to facilitate administrative expediency. In this context, 
UNHCR wishes to recall that, according to the UN Human Rights Committee,[25] administrative 
expediency is not a legitimate purpose for detaining people in light of the serious consequences it 
has for a human being. 

14. Furthermore, UNHCR notes that “public security” is not a detention ground according to the 
EU Reception Conditions Directive. Article 8 (3) of the Directive sets out an exhaustive list of grounds 
under which an applicant of international protection may be detained. Public security as a ground 
for detention may only be found in the proposed recast Return Directive, which is not current EU 
law. UNHCR is concerned that by combining separate detention grounds from different pieces of 
legislation, the Proposal has not fully considered that these separate grounds were drafted to target 
distinct group of individuals in distinct circumstances. Introducing “public security” as a general 
detention ground in the Finnish Alien Act may therefore lead to the arbitrary detention of applicants 
of international protection.

15. With respect to the reference to instrumentalization in the context of detention, UNHCR 
recalls that detention can only be justified for a legitimate purpose. In the context of the detention 
of asylum-seekers, there are only three purposes for which detention may be necessary in an 
individual case, and which are generally in line with international law, namely public order, public 
health or national security. Moreover, detention laws must conform to the principle of legal 
certainty.[26] 

Significant or repeated disturbance at a reception center

16. According to the Proposal, a second new ground for detention would be added through 
proposed Section 121, subsection 1, paragraph 8. According to the proposed provision, a foreigner 
staying in a reception center can be detained if they have caused “a significant or repeated 
disturbance to public order or are considered a danger to the safety of others and measures 
according to the Police Act have proven insufficient”.[27]

17. UNHCR reiterates that asylum-seekers may only be detained based on the exhaustively listed 
grounds set out in the EU Reception Conditions Directive. While the Directive permits detention on 
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the ground of public order, UNHCR highlights that any additional ground of detention should meet 
the threshold of existing case law. The case law regarding detention on the ground of public order is 
well established. The EU Court of Justice has concluded that detention is “justified on the ground of 
a threat to national security or public order only if the applicant’s individual conduct represents a 
genuine, present and sufficiently serious threat, affecting a fundamental interest of society or the 
internal or external security of the Member State concerned”.[28] In interpreting the concept of 
public order, reference is also made to recital 37 of the EU Qualification Directive, which provides an 
illustration of what may constitute a threat to national security or public order. According to that 
recital, ”the notion of national security and public order … covers cases in which a third-country 
national belongs to an association which supports international terrorism or supports such an 
association”. 

18. UNHCR is concerned that the proposed new ground may lead to arbitrary detention, if no less 
coercive and intrusive means to resolve the situation are considered. The consideration of 
alternatives to detention is part of an overall assessment of the necessity, reasonableness and 
proportionality of detention. Such consideration ensures that detention of asylum-seekers is a 
measure of last, rather than first, resort. It must be shown that in light of the asylum-seeker’s 
particular circumstances, there were no less invasive or coercive means of achieving the same 
ends.[29] 

19. UNHCR further wishes to highlight that the “significant or repeated disturbance to public 
order” is not clearly defined within the Proposal, nor how the assessment would be conducted. Lack 
of clear guidelines for assessing such “disturbance” consequently poses a challenge in evaluating 
whether detention is necessary, reasonable in all the circumstances and proportionate to a 
legitimate purpose. UNHCR is concerned that lack of clear definition may lead to erroneous 
assessment, and inconsistent and arbitrary use of this proposed detention ground.

20. UNHCR recommends Finland to review the proposed new grounds to ensure that asylum-
seekers may only be detained based the grounds exhaustively set out in the EU Reception 
Conditions Directive. UNHCR also recommends to clearly define “significant or repeated disturbance 
to public order” to avoid arbitrary and/or unlawful detention. 

b. Detention of children

21. According to the Proposal, a new subsection would be added to Section 122 of the Aliens Act, 
setting out that a child detained together with a guardian should be released no later than three 
months after being detained. Detention can be extended for a maximum of three months in 
situations of delays in the implementation of the deportation decision, for instance, because the 
detainee does not cooperate in carrying out the return or the necessary return documents are not 
obtained from the third country. In order to prolong the detention, there has to be a reasonable 
possibility to implement the removal from the country. Previously, the Section did not stipulate a 
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maximum duration of detention for a child with a guardian, however, referred to the general rules 
regarding release from detention contained in Section 127.

22. UNHCR acknowledges that the Proposal seeks to improve existing law by providing a timeline 
for the release of children detained with their guardian. However, UNHCR’s position is that children 
should not be detained[30] for immigration related purposes, irrespective of their legal/migratory 
status or that of their parents, and detention is never in their best interests.[31] 

23. Children are among the most vulnerable groups of forcibly displaced persons and have 
specific rights and needs according to the UN Convention on the Rights of the Child as well as other 
international and regional instruments. The right to family life and family unity is enshrined in 
international human rights, humanitarian, and refugee law, and it applies to all individuals, including 
asylum-seekers and refugees, and throughout displacement, including at admission, in reception, 
where expulsion is threatened, and other stages. International law recognizes the family as the 
natural, fundamental group of society, and it ascribes to family units a right to protection by 
States.[32] The UN Committee on the Rights of the Child has stated that the detention of a child 
because of their or their parent’s migration status constitutes a child rights violation and always 
contravenes the principle of the best interest of the child.[33]

24. UNHCR further wishes to highlight that all appropriate alternative care arrangements should 
be considered in the case of children, not least because of the well-documented deleterious effects 
of detention on children’s well-being, including on their physical and mental development.[34] 
Studies have indicated that detention of children can undermine their psychological and physical 
well-being and compromise their cognitive development.[35] Furthermore, children held in 
detention are at risk of suffering depression and anxiety, and frequently exhibit symptoms 
consistent with post-traumatic stress disorder such as insomnia, nightmares and bedwetting.[36] 
There is strong evidence that detention has a profound and negative impact on children’s health and 
development, regardless of the conditions in which children are held, and even when detained for 
short periods of time or with their families. The risk of exposure to others forms of harm, including 
sexual and gender-based violence, are also significant in many detention contexts.

25. UNHCR thus recommends refraining from detaining children with guardians for immigration 
related purposes. 

c. Procedural safeguards

Deviation based on exceptional situations
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26. Proposed new Section 123 b introduces a possibility to deviate from the provisions on the 
place of detention and court proceedings of a detained foreigner in exceptional situations.  Such 
situations could, for example, arise if an exceptionally large number of foreigners were to be 
returned, or as a result of large-scale immigration unexpectedly causing a large burden on detention 
units or the personnel of an administrative or judicial authority. District courts would be allowed a 
two-day processing time in matters concerning the detention of unaccompanied children and a 
seven-day processing time concerning all other detention cases, as opposed to the existing one and 
four days respectively. In exceptional circumstances, a detained foreigner could be placed in a 
detention facility of the police or the Border Guard or in another place instead of the detention unit. 
The proposed amendment would also allow for deviating from the obligation to provide separate 
accommodation facilities for detained families.

27. UNHCR is concerned about the proposed possibility to deviate from the provisions on 
procedural safeguards in certain situations Every asylum-seeker should have the right to be brought 
promptly before a judicial or other independent authority to have his/her detention decision 
reviewed. This review should ideally be automatic and take place in the first instance within 24-48 
hours of the initial decision to hold the asylum-seeker.[37] As UNHCR understands the Proposal, the 
law does not specify that the proposed deviation from the procedural safeguards would only apply 
to foreigners waiting for removal and is concerned that asylum-seekers and refugees might be 
affected by these measures. This proposed amendment is based on Article 18 of the EU Return 
Directive, which specifically regulates detention for the purpose of removal. 

28. The conditions of detention must meet international standards, including with regards to 
vulnerable groups such as children. Article 10 of the EU Reception Conditions Directive sets out that 
the detention of asylum-seekers shall take place, as a rule, in specialized detention facilities. The use 
of prisons, jails, and facilities designed or operated as prisons or jails, should be avoided.[38] Also, 
the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment has repeatedly[39] concluded that prisons and police stations are not suitable places in 
which to detain someone who is neither suspected nor convicted of a criminal offence. 
Consequently, the period of time spent by immigration detainees in such establishments should be 
kept to the absolute minimum. The European Court of Human Rights has reached similar conclusions 
in its case law.[40]

29. Furthermore, Article 11 (4) of the EU Reception Conditions Directive requires Member States 
to provide detained families separate accommodation that guarantee adequate privacy. The only 
exception to this general rule is where an asylum-seeker is detained at a border-crossing point or in 
a transit zone.[41] As noted above, however, the detention of families with children for immigration 
related purposes will never be in line with the best interests of the child. Children should never be 
criminalized or subject to punitive measures because of their parents´ migration status. Alternatives 
to detention should be explored, preferably through family-based alternative care options or other 
suitable alternative care arrangements as determined by the competent childcare authorities.[42] 
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30. UNHCR recommends adjusting the Proposal to remain within the conditions and guarantees 
regarding detention of forcibly displaced persons set in the Reception Conditions Directive even in 
exceptional situations.

Ex officio periodic reviews

31. The Proposal suggests that Section 128 subsection 2 be amended to make it an obligation for 
the district courts to ex officio re-examine the detention decision on a periodical basis, at least once 
every three months without action required from the detainee.

32. UNHCR welcomes the proposed introduction of ex officio periodic reviews of detention 
orders, which do not require the action of the forcibly displaced person in detention. Forcibly 
displaced persons and their representative should have the right to attend such review. Good 
practice indicates that following the initial judicial decision to detain, subsequent reviews are to take 
place every seven days until the one-month mark and thereafter every month until the maximum 
limit is reached.[43]

33. Building on the positive steps taken, UNHCR would welcome adjusting proposed Section 128 
of the Proposal to require reviews every seven days until the one-month mark and thereafter every 
month until the maximum limit is reached.

IV. Concluding remarks

34. Based on the above observations, UNHCR invites Finland to consider the following 
amendments to the Proposal in order to ensure full compliance with its international legal 
obligations: 

a. To undertake further analysis of the combined impact that the proposed legislative changes 
have on forcibly displaced persons.

b. To review the proposed new grounds for detention to ensure that asylum-seekers may only 
be detained according to the grounds exhaustively set out in the EU Reception Conditions Directive;

c. To clearly define “significant or repeated disturbance to public order”; 

d. To refrain from detaining children with guardians for immigration related purposes; 

e. To adjust the frequency of the periodic review of detention decisions and require reviews 
every seven days until the one-month mark and thereafter every month until the maximum limit is 
reached;
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f. To ensure the procedural guarantees and conditions for detention set out in the EU Reception 
Conditions Directive at all times for forcibly displaced persons.
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