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Dear Mr Vuorio,

Re UNHCR Regional Representation for Northern Europe on the
Finnish Government's draft proposal on amendments to the Aliens
Act and the Act on the Treatment of Detained Aliens and the
Detention Unit

The UNHCR Regional Representation for Northem Europe is pleased to submit to the
Ministry of Interior its comments on the draft law proposal of 13 February 2014
amending the Aliens Act and the Act on the Treatment of Detained Aliens and the
Detention Unit.

As always, UNHCR appreciates the constructive relationship between Finland and
LTNHCR, and we thank you for your consideration of this important matter.

We remain at your disposal for any clarifications required.



蜃讚υジ胤RttCRns High Commi劇 onerfor Rofu9-
Haut Commissariat des Nations Unies pour les r6fugi6s

Comments by the UNHCR Regional Representation for Northern
Europe on the Finnish Government's draft proposal on amendments to
the Aliens Act and the Act on the Treatment of Detained Aliens and the

Detention Unit

Introduction

1. UNHCR would like to express its appreciation to the Finnish Ministry of the
Interior for the invitation to submit comments on the proposal for amendments to
the Aliens Act and the Act on the Treatment of Detained Aliens and the Detention
Unit ("Treatment Act"). The proposed amendments have consequences for
persons of concern to UNHCR.

LTNHCR has been entrusted by the United Nations General Assembly with a
mandate to provide intemational protection to refugees and, together with
Govemments, seek permanent solutions to the problems of refugeesr. According
to its Statute, UNHCR fulfils this mandate, inter alia, by "[p]romoting the
conclusion and ratification of intemational conventions for the protection of
refugees, supervising their application and proposing amendments thereto[.]"2
UNHCR's supervisory responsibility is exercised in part by the issuance of
interpretative guidelines on the meaning of provisions and terms contained in
international refugee instruments, in particular the 1951 Convention relating to
the Status of Refugees ("1951 Convention") and its 1967 Protocol. Such

guidelines are included in the UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status and subsequent Guidelines on International
Protection.3 UNHCR's supervisory responsibility is reiterated in Article 35 of the
1951 Convention and Article II of the 1967 Protocol4. Finland is a party to the
l95l Convention since l0 October 1968.

I UN General Assembly, Statute of the ffice of the United Nations High Commissioner for Refugees, 14

December 1950, A/RES/428(V), available at:
htto://www.unhcr.org/ceibir/texis/vtx/refworld/rwmain?docid=3ae6b3628 ("UNHCR Statute").

2 lbid., paragraph 8(a).

' UrN High Commissioner for Refugees, Handbook and Guidelines on Procedures ond Criteria for
Determining Refugee Status under the l95l Convention and the 1967 Protocol Relating to the Status of
Refugees, December 201l, HCPJIP/4/ENG/REV. 3, available at:

http ://www. unhcr.ors/refworld/docid/4R 3 c8d92. html
a According to Article 35 (l) of the l95l Convention, LJNHCR has the "duty of supervising the application
ofthe provisions ofth[e l95l] Convention".
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3. UNHCR's supervisory responsibility is reflected in European Union law,
including through Article 78 (l) of the Treaty on the Functioning of the European
Union, which stipulates that a common policy on asylum, subsidiary protection
and temporary protection must be in accordance with the l95l Convention. Its
role is also reaffirmed in Declaration 17 to the Treaty of Amsterdam, which
provides that "consultations shall be established with the United Nations High
Commissioner for Refugees (...) on matters relating to asylum policy." 5

Consequently, UNHCR has a direct competence to advise Member States and EU
institutions in relation to EU legislative proposals affecting persons of concern,
and thus an interest in the transposition of EU regulations and directives
impacting on the rights of persons of concern to UNHCR.

The proposed amendments

4. The proposed amendments to the Aliens Act are based on the Government's
platform, stating that detention of unaccompanied asylum-seeking children will
be banned and alternatives to detention introduced, as well as on issues that have
arisen in the detention unit and the requirements presented in the EU acquis. In
2012, the proposal to introduce a general ban on the detention of unaccompanied
minors was never introduced to the Parliament. The current proposal has been

amended to enable detention of unaccompanied minors in certain circumstances.
Namely, detention of unaccompanied minors who have sought, but been rejected
international protection would be possible after a return decision has become
enforceable. Detention would, according to the proposal, in these cases be in
accordance with the Directive on common standards and procedures in Member
States for returning illegally staying third-country nationals6. The proposal still
contains a ban on detention of unaccompanied minors with claims pending in the
asylum procedure, as long as they do not have an enforceable return decision.
According to the proposal, the proposed law amendments are more restrictive on
the use of detention than the Directive laying down standards for the reception of
applicants for international protection (recast) 7 ("recast RCD"). Article I 1,

paragraph 2 of the recast RCD stipulates that minors shall be detained only as a
measure of last resort, whereas the proposal proposes a ban on minors applying
for intemational protection. The detention of unaccompanied minors who do not
apply for intemational protection would be possible under certain circumstances.
Detention of children in police premises would be banned.

5 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European
Communities, 2 September 1997, Declaration on Article 73k of the Treaty establishing the European
Community [OJ C 340, 10. I I . I 997] available at:

European Union: Council of the European Union, Directive 2008/ll5/EC of the European Parliament
and of the Council of 16 December 2008 on common standards and procedures in Member States for
returning illegally staying third-country nationals, 16 December 2008,2008/ll5/EC,available at:

http ://www.refuorld. ore/docid/496c64 I 098.html

'European Union: Council ofthe European l)nion, Directive 2013/33/EU ofthe European Parliament and
Council of26 June 2013 laying down slandardsfor the reception ofapplicantsfor international protection
(recast) , 29 lune 2013, L I 80/96 , available at: htto://www.refuorld.org/docid/5 I d29db54.html
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5. The provision in the Aliens Act concerning grounds for detention, information to
detainees and placement of detainees will be amended based on the recast RCD.
The obligation to report will also be amended in order to constitute a better
functioning alternative to detention.

6. The Treatment Act will be amended to improve the situation of vulnerable
detainees, as required by the recast RCD. Other amendments are proposed in
order to improve the security of detainees and the staff of the detention Unit.

UNHCR's general observations

7. During the last years, LiNHCR has delivered the following comments relating to
detention to the Ministry of the Interior: l) Statement on provisions on detention
in the Aliens Act and the Act on Treatment of Detained Aliens and on the
Detention Unit of 17 January 2012;2) Comments on the draft amendment to the
Aliens Act concerning the detention of children of 1 1 May 2012; 3) Comments on
the proposal to improve statistics on detention of 3 August 2012.4) Comments by
the UNHCR Regional Representation for Northern Europe on the Finnish
Government's draft proposal on amendments to the Aliens Act and the Act on the
Treatment of Detained Aliens and the Detention Unit of 2 December 2013.
Reference is made to these previous comments. However, since UNHCR in the
autumn of 2012 has issued Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Altematives to Detentionr IZO\Z
Guidelines on Detention), only the comments submitted on 2 December 2013 are

based on the2012 Guidelines on Detention.

8. UNHCR notes that the proposal refers to the UNHCR revised Guidelines on
Applicable Criteria and Standards Relating to the Detention of Asylum-Seekers
from 1999. UNHCR has however, as mentioned above, in the autumn of 2012
issued new guidelines, the 2012 Guidelines on Detention, that supersede the
guidelines from 1999.

9. According to the draft law proposal, the Ministry of the Interior intends to
continue to examine new forms of alternatives to detention after these law
amendments have been made. LTNHCR would like to take this opportunity to
express its preparedness to be helpful in this process. Annex A of the 2012
Guidelines on Detention contains a non-exhaustive list of altematives to
detention, many of which are already known in the Finnish legislation. Later this
year, UNHCR will also launch a Global Detention Strategy 2014-2018 which will
have alternatives to detention as one of its areas of focus.

Ul\[HCR's detailed observations

Grounds for detention and altematives to detention

8 uN High Commissioncr for Refugees(UNHCR),G夕
:&:プ

“
Sο′′″
`ん
″″θαタル C″′た″′αα′グSrα ttαr法

″″′J′は ′ο ′ル D`κ″′ノ0′ グ Иッル″―&ιルぉ α″″И施″″α′ルιs ′O Dαι″ブο′, 2012,availめ lc at:
httD://― W.rettvorld.orノ docid/503489533b8.html

3



10. Section 118 of the Aliens Act is proposed to be amended so that an alien can be
obliged to report not only to the police or to border guards, but also to a reception
centre. The amendment is introduced in the hope that this would broaden the use

of the obligation to report as an alternative to detention. According to the 2012
Guidelines on Detention, the consideration of alternatives to detention is part of
an overall assessment of the necessity, reasonableness and proportionality of
detention. Such consideration ensures that detention of asylum-seekers is a

measure of last, rather than the first resort. It must be shown that in light of the
asylum-seeker's particular circumstances, there were not less invasive or coercive
means of achieving the same ends. 

e Thus, consideration of the availability,
effectiveness and appropriateness of alternatives to detention in each individual
case needs to be undertaken.lo The addition of the words "general requirements
for the use of security measures" in the name of the section strengthens this
approach in the Aliens Act. The 2012 Guidelines on Detention notes the risk of
non-cooperation through inability to fulfil the conditions, for example if it
requires an individual and/or his or her family to travel long distances and/or at
their own e*pense". The addition of the option to report to a reception centre,
aimed at mitigating this risk, is thus welcome. However, I-JNHCR wishes to stress
that altematives to detention should not become substitutes for normal open
reception arrangements that do not entail restrictions on the freedom of movement
of asylum-seekersl2.

I l. Section 12l of the Aliens Act is proposed to be amended to strengthen the role of
alternatives to detention as primary security measures. According to the 2012
Guidelines on Detention, the necessity, reasonableness and proportionality of
detention are to be judged in each individual case. The general principle of
proportionality requires that a balance be struck between the importance of
respecting the rights to liberry and security of person and freedom of movement,
and the public policy objectives of limiting or denying these rights.'3 The

9Scc C v.Australia.HRC,Comm.No.900/1999,28 0ctobcr 2002,availablc at:

http:ノ′ww.unhcr.orノ refw・orld/docid/3f588emO.html.
1°

Sec,for exampに ,Sahin v.Canada,(MinktCr OfChizcnship and lmmigration)[1995]l FC 214 avttlabに
at: httD:′′躙 W.unhcr.oryrc3vorld/docid/3ae6b6e610.htinl. See, also, WGAD, Opinlon No. 45/2006, llN

Doc.A/HRC/7/4/Add.1,16 January 2008,para.25,availablc at:

httD:′′躙 vヽ2.ohchr.orノ en21ish/bodics/hrcounci1/7session/rcports.htm and WGAD, Lcga1 0pinion on thc

Situation regarding lmmigrants and Awlum‐ SCCkCrs,UN Doc.E/CN 4/1999/63,para.69:“ Possibility for

thc alicn to bcncflt from altcmativcs to administrativc custody."avanablc at:

httD:〃ap.ohchr.orゴdocuments/andocs.aspX?doc id=1520 and WGAD,Rcport to thc Thirtccnth Scssion of

the Human Rights Council,A/HRC/13/30,15 Janualγ  2010,para.65,available at:
http:〃w、vw.unhcr.orノ refu・orld/docid/502oOfa62.html
ll UNHCR and thc Offlce ofthc High Commissioner for Human Rights(OHCHR),Global Roundtable on

Altematives to Dctcntion of Asylum‐ Seckers, Refugees, さИigrants and Statclcss Pcrsonsi Summaッ

Conclusions,May 2011(Global Roundtablc Summary Conclusions),para 22,availablc at:

Idem, para. 19.
13 sce Vasileva v.Denmark,(2003),ECtHR,App.No.52792/99,para.37,availablc at:

httD:〃 Vヽヽvw.unhcr.orノ refworld/docid/502d4ac62.html and Lokpo and Tour6 v.Hungary,(20H),ECtHR,

App.No.10816/10,para.21(flnal decision),available at:

httD:〃 Vヽヽv、v.unhcr.oryrefh7。 rld/docid/4e8ac6652.htnll.
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authorities must not take any action exceeding that which is strictly necessary to
achieve the pursued purpose in the individual case. The necessity and
proportionality tests further require an assessment of whether there were less

restrictive or coercive measures (that is, alternatives to detention) that could have
been applied to the individual concemed and which would be effective in the
individual case.'4 The amendment aiming at strengthening this approach is thus
welcome.

12. Section 121 is further amended to accommodate Article 8(3) of the recast RCD.
The possibility to detain based on public order is proposed to be regulated more
strictly. This amendment is welcome. A reference is made to detention based on
the Regulation establishing the criteria and mechanisms for determining the
Member State responsible for examining an application for intemational
protectionls ("Dublin III"). L|NHCR has expressed concerns that the possibility
remains that Member States take a wide view of what constitutes a risk of
abscondingr6. According to the wording of the Dublin III Regulation the risk should
be significant. It should not be possible under such a formulation to determine that
the mere fact of being subject to the Dublin Regulation creates a risk of absconding
that justifies detaining the applicant.

Detention of children

13. Section 122 regulates the detention of children. Before a child can be detained the
child has to be heard and a social worker has to be reserved an opportunity to
submit a statement on the detention of the child. A child can only be detained
together with his or her primary caretakers if it is necessary for the family unity
between them.

14. It is UNHCR's strong view that - in principle - childrenrT should not be detained
at all. The United Nations Convention on the Rights of the Childt8 (CRC)
provides specific international legal obligations in relation to children and sets out

'o LTNHCR's 2012 Guidelines on Detention, Guideline 4.2, see footnote 8 above.

" European Union: Council of the European tJnion, Regulation (EU) No 604/2013 of the European
Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international protection lodged in one of
the Member States by a third-country national or a stateless person (recast),29 June 2013,OJ L. 180/3 l-
180/59; 29.6.2013, (EU)No 60412013, available at: http://www.refworld.ore/docid/5ld298f04.html
16 

See UN High Commissioner for Refugees (UNHCR), UNHCR comments on the European Commission's
Proposal for a recast of the Regulation of the European Parliament and of the Council establishing the

criteria and mechanisms for determining the Member State responsible for examining an application for
international protection lodged in one of the Member States by a third country nalional or a slateless
person ("Dublin II') (COM(2008) 820, 3 December 2008) and the European Commission's Proposalfor a
recast of the Regulation of the European Parliament and of the Council concerning the establishment of
'Eurodac'for the comparison of fingerprints for the effective application of [the Dublin II Regulation]
(COM(2008) 825, 3 December 2008),18 March 2009,p.18, available at:

http ://www.refworld.orpy'docid/49c0ca922.html

'' A child is defined as "a human being below the age of l8 years", Article l, United Nations Convention
on the Rights of the Child (CRC), 1990.

'8UN General Assembly, Convention on the Rights of the Child,20 November 1989,United Nations,
Treaty Series, vol. 1577, p. 3, available at: http://www.refworld.ore/docid/3ae6b38f0.html
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a number of guiding principles regarding the protection of children, which are
relevant to the context at hand: The best interests of the child shall be a primary
consideration in all actions affecting children, including asylum-seeking and
refugee children (Article 3 in conjunction with Article 22, CRC). Each child has a
fundamental right to life, survival and development to the maximum extent
possible (Article 6, CRC). Children have the right to family unity (inter alia,
Articles 5,8 and 16, CRC) and the right not to be separated from their parents

against their will (Article 9, CRC). Article 20(l) of the CRC establishes that a
child temporarily or permanently deprived of his or her family environment, or in
whose own best interests cannot be allowed to remain in that environment, shall
be entitled to special protection and assistance provided by the State. Article22 of
the CRC requires that States Parties take appropriate measures to ensure that
children who are seeking refugee status or who are recognised refugees, whether
accompanied or not, receive appropriate protection and assistance. Article 37 of
the CRC requires States Parties to ensure that the detention of children be used

only as a measure of last resort and for the shortest appropriate period of time.
Where separation of a child or children from their parents is unavoidable in the
context of detention, both parents and child are entitled to essential information
from the State on the whereabouts of the other unless such information would be

detrimentalto the child (Article 9(4), CRC). te

15. Overall an ethic of care - and not enforcement - needs to govern interactions with
asylum-seeking children, including children in families, with the best interests of
the child a primary consideration. The extreme vulnerability of a child takes
precedence over the status of an "illegal alien".2O States should "utilize,within the

framework of the respective child protection systems, appropriate procedures for
the determination of the child's best interests, which facilitate adequate child
participation without discrimination, where the views of the child are given due

weight in accordance with age and maturity, where decision makers with relevant
areas of expertise are involved, and where there is a balancing of all relevant
factors in order to assess the best option."2l All appropriate alternative care

arrangements should be considered in the case of children accompanying their

'n LN High Commissioner for Refugees (LfNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekzrs and Alternatives to Detentiono2012, para. 51.
20 Muskhadzhiyeva and others v. Belgium (2010), ECIHR, App. No. 41442107, available at:

http://www.unhcr.ore/refworld/docid/4bd55f202.html, in which it was held inter alia that detaining children
in transit facilities designed for adults not only amounted to inhuman or degrading treatment in
contravention of Article 3 of the ECHR, it also rendered their detention unlawful.
2' LNHCR ExCom Conclusion No. 107 (LVIII) - 2007, on Children at Risk, para. G (i), available at:

http://www.unhcr.org/refworld/docid/471897232.htm1. UNHCR Guidelines on International Protection
No. 8: Child Asylum Claims under Articles l(A)2 and I(F) of the 195 I Convention and/or 1967 Protocol
relating to the Status of Refugees,22 December 2009, HCR/GIP/09/08 (LINHCR Guidelines on

Intemational Protection on Child Asylum Claims), available at:
http ://www.unhq.ore/refuorld/docid/4b2f4f6d2.htm l.
See, also, Intemational Detention Coalition, Caplured Childhood: Introducing a New Model to Ensure the

Rights and Liberty of Refugee, Asylum-Seeking and lrregular Migrant Children Affected by Immigration
Detention,2012,
http://idcoalition.orsy'wp-content/uploadV2Ol2/03/Captured-Childhood-FINAL-June-2Ol2.pdf;
lDC, Child Sensitive Comnunity Assessment and Placement Model, available at:

http://idcoal ition.orsy'ccap-5steo-modeV.
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parents, not least because of the well-documented deleterious effects of detention
on children's well-being, including on their physical and mental development.
The detention of children with their parents or primary caregivers needs to
balance, inter alia, the right to family and private life of the family as a whole, the
appropriateness of the detention facilities for children,22 and the best interests of
the child.23

16. Section 122 further stipulates that an unaccompanied child seeking international
protection cannot be detained before a removal decision has become enforceable.
UNHCR notes that the general ban on detention of unaccompanied children has

been removed from the proposed law amendment and been replaced with a ban on
detention of unaccompanied children seeking international protection until the
removal decision has become enforceable. UNHCR wants to stress that, as a
general rule, unaccompanied or separated children should not be detained.
Detention cannot be justified based solely on the fact that the child is

unaccompanied or separated, or on the basis of his or her migration or residence
status.2a A primary objective must be the best interests of the child.2s

17. The proposal notes that age assessments can be conducted on children applying
for international protection if their age is doubted. The assessment is subject to
approval from the individual concerned. If the individual concerned refuses to
undergo the assessment he or she will be treated as an adult. UNHCR wants to
stress that ensuring accurate age assessments of asylum-seeking children is a

specific challenge in many circumstances, which requires the use of appropriate
assessment methods that respect human rights standards. 

26 Standards and
procedural safeguards on age assessments are contained in several legal
instruments and guidelines, including the CRC General Comments No. 627 and
the UNICEF Technical Note on Age Assessmenfs. Inadequate age assessments

can lead to the arbitrary detention of children.2n lt can also lead to the housing of

22 Pq′
οッソFrα′θι,(2012),ECtHR,App.No.39472/07 and 39474/07,available at:

http:〃w、vw.unhcr.orノ rcfworld/docid/4f1990b22.html.
23 uN High Commissioncr for Rcfugees(UNHCR),C“

′″ノンιs ο′滋
`И
ttθ′たαb″ (ン Jたriα α′グS′α′αα″法

″″′′″g′ο ttθ Dαι″′ο″ぽИッル″―&θルぉα′″И′′θ′″α′ルas′O Darθ″Jο″,2012,para 53.
24P9,。
ッソFrα
“
ι,(2012),ECtHR,App.No.39472/07 and 39474/07.

25 LIN High Commissioner for Refugees(UNHCR),G“
′″/i4`sο′′力

`■
pノたαb″ C″′た′ねα″″Srαれdar冶

″″′J4g′ο′″θ Dι″″′ο″fAッル″―Sθθttrs α′グИ/rar′α′ives rο ン た″′′ο″,2012,para 54
26 uNHCR and thc Ogice ofthe High Commissioner for Human Rights(OHCHR),C′

οbα′Rο
“
″αrαbル ο″

И″
`″

′α′ブッ
`s′
0クた″r′ο″てノИ,凛

"●
Sθθルrs, Rσ%ィθs, Migranrs α′グSrarι s々s′ιrsο′sI S″″″αν

Cο″
`ル
s′οぉ,May 2011(Global Roundtabic Summary Conclugons),para 7,available at:

httD://― W.unhcr.orノ re缶orld/docid/4e315b882.html.

UNHCR C“′グ♭Fi4ι s ο″Pο ric′θs α
“
グP″ο
``グ
″″sレ ク α′″g″″力1/4α Ccο′η,α″セグCカメ

=計
e″ Saιた,電Иッル″,

February 1997,available at:httD:〃― W.unhcr.or2/reA″orld/docid/3ac6b3360.html.

UNHCR Guidclincs on lntemational Protection on Child Asyluin Claims,abovc notc 13.
27 uN Committee on the Rights ofthc Child(CRC),CRC Cθ

″ιra′ Cο″″ι″rⅣο 6 2θθ〃f7″α′″ι′′
`ノ

しれα
`ε

ο″′αれたグ α″グ Sepαoた″ Cカメ[静e″  0“rs′α` 
′力θ″ Cο′′′ζッ のr ο″igin, l September

2005,CRC/GC/2005/6,avallablc at:httDi′′
…
.refworld.orノ docid/42dd174b4.html

28 uN Childrenゝ
Fund(llNICEF),И r ИSSass″θ″」И 716カ′たα′ノVο′θ,Januaり 2013,availablc at:

LNHCR, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking
Asylum, ibid



adults with children. Age- and gender-appropriate accommodation needs to be

made available.3o According to the proposal there will be more suitable premises
for children when a new detention unit opens in Joutseno at the end of 2014.

18. UNHCR still wants to stress that children who are detained should benefit from
the same minimum procedural guarantees as adults, but these should be tailored to
their particular needs. An independent and qualified guardian as well as a legal
adviser should be appointed for unaccompanied or separated children. An adult
who is familiar with the child's language and culture may also alleviate the stress

and trauma of being alone in unfamiliar surroundings. During detention, children
have a right to education which should optimally take place outside the detention
premises in order to facilitate the continuation of their education upon release.3l

19. According to the proposed Section 122, an unaccompanied child has to be

released after 72 hours. This period can for special reasons be prolonged with
another 72 hours. All efforts, should, in the view of UNHCR, be made to allow
for the immediate release of children from detention and their placement in other
forms of appropriate accommodation.32 The introduction of time limits is thus
welcome.

20. The right to be informed about the grounds of detention is in Section 123

proposed to be complemented with the right to receive information in language
that they understand or can be expected to understand about the handling of the
detention decision and the possibilities to receive legal aid. LINHCR wants to
stress that during detention, asylum-seekers are entitled to be informed at the time
of arrest or detention of the reasons for their detention,33 and their rights in
connection with the order, including review procedures, in a language and in
terms which they understand.3a The amendments are thus welcome.

21.In the proposed Section 123a, the placement of a detained person in police
premises will be allowed only in exceptional circumstances. A ban on placing
children in police jails will be introduced. LTNHCR is well aware that because the
detention unit in Metsdlii is often full, placement of detained persons in police
jails is more a rule than the exception in Finland. It is UNHCR's view that
detention can only lawfully be in places officially recognized as places of

'o LN High Commissioner for Refugees (LTNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seelcers and Alternalives to Detention,2012, paru 55.
3r lbid, para 56.
32 See CRC General Comment No.6: Treatment of IJnaccompanied and Separated Children Outside their
Country of Origin, I September 2005, CRC/GC1200516, para. 61, available at:

33 
See Article 9 (2), ICCPR; Article 7 ( ), ACHR; Article 5 (2) ECHR and Article 6, ACHPR.

'o See, further WGAD, Report to the Fifty-sixth session of the Commission on Human Rights,
ElCN.4l2000l4, 28 December 1999, Annex II, Deliberation No. 5 available at:

http ://www.unhcr. org/refworld/pdfi d/3 b00f2 5 a6.pdf.



detention. Detention in police cells is not appropriate.3s UNHCR thus welcomes
the proposed ban on detention of children in police premises.

22.The Treatment Act will be amended by adding a section about disciplinary
regulations for the detention units. The amendments further concem the use of
phone and other means of communication, age and gender specific
accommodation, personal property, the right to primary health care, observation,
security and control measures.

23.It is UNHCR's position that asylum-seekers in detention should be able to make
regular contact (including through telephone or internet, where possible) and
receive visits from relatives, friends, as well as religious, intemational and/or non-
governmental organisations, if they so desire. Access to and by UNHCR must be
assured. Facilities should be made available to enable such visits. Such visits
should normally take place in private unless there are compelling reasons relevant
to safety and security to warrant otherwise. In co-sex facilities, men and women
should be segregated unless they are within the same family unit. Children should
also be separated from adults unless these are relatives.3u Where possible,
accommodation for families ought to be provided. Appropriate medical treatment
must be provided where needed, including psychological counseling. Detainees
needing medical attention should be transferred to appropriate facilities or treated
on site where such facilities exist. A medical and mental health examination
should be offered to detainees as promptly as possible after arrival, and conducted
by competent medical professionals. While in detention, detainees should receive
periodic assessments of their physical and mental well-being. Many detainees
suffer psychological and physical effects as a result of their detention, and thus
periodic assessments should also be undertaken even where they presented no
such symptoms upon arrival. Where medical or mental health concerns are
presented or develop in detention, those affected need to be provided with
appropriate care and treatment, including consideration for release. '' UNHCR
thus welcomes the amendments giving detainees the right to stay in contact with
the outside world through e-mail and other forms of communication. The
amendments conceming age and gender sensitive accommodation - including of
families - are also welcome. The broader regulation of the right to health care is
another improvement IINHCR wants to welcome.

24.The Treatment Act introduces the right for children to recreational activities.
According to UNHCR, provisions should be made for children's recreation and
play, including with other children." This amendment is welcome.

35 See Abdolkhani and Karimnia v. Turkey (No.2), (2010), ECTHR App. No.50213/08, available at:
htto://www.unhcr.org/refuorld/docid/4c5l49cf2.html, which found a violation of Article 3 of the ECHR on
account ofthe detention ofrefugees for three months in the basement ofpolice headquarters.
36 See Muskhadzhiyeva and others v. Belgium, (2010), ECIHR, App. No. 41442107, available at:
hup://www.unhcr.orpy'refuorld/docid/4bd55202.htm1, in which it was held inter alia that detaining
children in transit facilities designed for adults not only amounted to inhuman or degrading treatment in
contravention of Article 3 of the ECHR, it also rendered their detention unlawful.
3'I-IN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekzrs and Ahernatives to Delention,2012,para 48.

" Idem., para. 56.
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Conclusion

25. UNHCR expresses its sincere appreciation for the opportunity to provide
comments on this legislative proposal. UNHCR welcomes the general principle
guiding the law amendments which aims at fulfilling the international rules and

recommendations concerning detention through basing the principles used for
detention on the principles of social work. UNHCR further welcomes the
proposed law amendments restricting the detention of children, but reiterates that,

in principle, children should not be detained at all. This last, strong, principal
recommendation is not fulfilled in this law proposal.

UI\HCR Regional Representation for Northern Europe,
Stockholm, April2014
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