7th June 2005

UNU-IAS Side event

Good afternoon, Ladies and Gentlemen

I would like to start by thanking the UNU for the invitation to speak at this occasion, and also WIPO for providing the room and the facilities. I am a senior legal advisor at the Norwegian Patent Office and have followed all but one session of the IGC.

The Norwegian delegation to the IGC on GRTKF has been composed of delegates from different ministries, namely the Ministry of Environment, Justice, Foreign Affairs and Culture and the Patent Office. In the 3rd session of the IGC, our head of delegation Mr. Jan Borring, from the Ministry of Environment, told me to provide some creative thoughts – and having listened to and learned from this and previous sessions – came up with the idea of building on the Paris Convention Article 10bis that provides for effective protection against unfair competition (WIPO/GRTKF/IC/3/17 § 227).

The idea of legal standards is a familiar one in different legal instruments, in patent law e.g. the “person skilled in the art” – what would he draw from the relevant prior art, or in tort law the “bonus pater familias” – the good family father – what would he have done in a particular circumstance?

Now, I will address three items:

First, the idea of creating a legal standard modelled on the basis of Article 10bis – giving the holders protection from unfair use of traditional knowledge;

Second, the way this idea has influenced document WIPO/GRTKF/IC/8/5; and

Third, possible transposition of the principle in national law.

1. A legal standard modelled on the basis of Article 10bis
Article 10bis of the Paris Convention provides in its first paragraph that the countries of the Paris Union are bound to assure nationals of such countries effective protection against unfair competition, and in its second paragraph it says that any act of competition contrary to honest practices in industrial or commercial matters constitutes an act of unfair competition. In the third and last paragraph a non-exhaustive list of examples of acts of unfair competition are listed.

A thorough analysis of the Article is given in a WIPO publication “Protection against unfair competition” from 1994.

The legal standard in this context is what an honest businessman would consider an act of unfair competition and transposed to our committee’s work we would need to develop similar personalities who would form a basis for our considerations in determining what would constitute unfair use of Traditional Knowledge (TK).

As many of you would acknowledge, it is not one standard throughout the world that applies to the concept of “unfair competition”, and we feel certain that the same would apply for the notion of what would constitute unfair use of TK. However, there are certain acts that clearly would qualify for “unfair use” – such as exploitation of TK obtained by theft, bribery, coercion, fraud etc.
 

Other acts would be subsumed differently under various legal regimes.

A challenge would indeed be legal certainty in such an environment, but to a certain extent such uncertainty is inherent in intellectual property law – and as case law and business practices evolve, the possibilities for determining the scope of protection would improve. The need for consultations with local expertise would here - as in different areas of law – be important. It will be a dynamic body of law.

In our opinion such an instrument would answer to a need that has been voiced so clearly in order to amend today’s situation with unjust practices in dealing with TK – and we believe that cons embedded in the proposal – such as legal uncertainty – would have to be tolerated to a certain extent.

Another challenge is how to provide adequate and effective territorial means to the holders of TK for the enforcement of rights. In this regard inspiration could probably be found in the field of copyright law, where collecting societies play a major role.

There are certainly more challenges.

As we see it, TK-holders should be protected from acts that constitute unfair use of TK, such acts would result in “misappropriation” and should be avoided. The system would be holistic, dynamic and without formalities. It has been stated many times from various representatives of indigenous peoples that protection of TK is not something that should be “granted” – the ownership of the TK is inherent in the culture – and the model answers to this.

Lastly on this point we believe that the model is of a complementary nature and could and should co-exist with the well-known forms of IP law such as trademark, designs and patent law.

2. Document WIPO/GRTKF/IC/8/5

We can to a large extent subscribe to the ideas expressed in document 8/5 and would encourage the Secretariat to continue its good work under the guidance of the IGC. We would however voice a concern with regard to the establishment of registries, as we fear that those could develop to become overly burdensome and also static and not answering to the dynamic environment that TK is a part of and constant evolvement.

3. National transposition of the legal standard

The concept of unfair competition has in the recent years also taken on two particular new bodies of law, namely the protection of geographical indications and also the protection of undisclosed data. The implementation of those instruments in national law varies from special legislation, to general broad obligations in for example the marketing act.

The national implementation of a principle of protection from unfair use of TK would most likely take different forms around the world.

Implementation in the marketing act would probably best in line with legal traditions in Norway.

4. Conclusion

To conclude, it would be promising and have great merit to base a new international legal standard on the basis of article 10bis of the Paris Convention, Stockholm text, for the protection against unfair use of TK. It would give recognition to the holders of TK and have a positive effect internationally and also nationally.

Having mentioned Stockholm, I would like to inform you that it is a celebration in Oslo today in remembrance of the peaceful end of the union between Sweden and Norway, 100 years ago, the 7th June 1905.

Thank you 

� WIPO publication No. 725(E), WIPO 1994.


� WIPO/GRTKF/IC/8/5 Annex, Page 12, Article 1, 3rd paragraph.





