

May 25 and June 1, 2021 IP subgroups
· a joint narrative in blue of the discussions to be continued

GENERAL DISCUSSION ON SUBSTANTIVE MATTERS BASED ON CURRENT LAW RELATING TO Nordic indigenous TK&IP
The aim of the ongoing work is to enable a dialogue between experts of Sámi TK (traditional knowledge)/TCE (traditional cultural expressions) and experts in IP from the Nordic countries. The narrative of the IP subgroups is maintained in blue, allowing still food for thought to incoming meetings. The basis for the discussion should be the work that has been undertaken among the Sámi in recent years (under Sámi parliamentary Council, SPC), building on the studies made in Finland and Norway collected on the Dialogue Portal. A common pan-Sámi approach on the needs for IP protection and solutions from indigenous perspective would provide a good basis to work on. The first meeting on May 25 focused on options under current IP law to protect some Sámi TK/TCEs. A general state of play on work done under the SPC was presented at the IP subgroup on June 1 that continued to discuss the gaps, which elements do not exist in the system and how they should be addressed (as below).
COPYRIGHT
Gákti – Sámi traditional dresses
· Exploitation of Sámi clothing could in theory be prevented with measures related to section 53 of the Finnish Copyright Act (protection of classics)?
DISCUSSION: 
The study commissioned by the Ministry of Education and culture in Finland (Needs of the Sámi for IP protection, Tuomas Mattila, University of Helsinki, 2018) contained a suggestion to look into the possibilities of the current IP system, specifically the “protection of classics” that provides protection even if a work whose term of protection has ended is treated in a demeaning/ offensive way. The protection would be piecemeal, not a holistic solution, but it could work as a deterrent to offensive uses by third parties. As a first step, without any particular offensive or infringing case as such in sight, an opinion could be asked from the Copyright Council in Finland, whether or not a certain Sámi TCE, such as a certain model of a Sámi dress, should be considered as a “work” in the meaning of a copyright law, and would it therefore be protected by Section 53 § of Finnish Copyright Act (protection of classics). Even if the opinion of Copyright Council is not legally binding, it would clarify the prospects, whether, further on, in a case of an actual offensive use of a Sámi dress, this Section in Copyright Act would be applicable. The benefit of this clause is, that in Finland there would not be a need for the Sámi to take the issue to court but the Ministry of Education and Culture could decide, as a first instance, taking into account the opinion of the Copyright Council, whether a use of a certain TCE is considered as violating cultural interests. This decision should take into account expert opinions on the issue of cultural interests deposited in Sámi dress (or any other TCE in question). Even if a third party against which such decision on behalf of the Ministry of Education and Culture would be taken, based on Section 53 of Finnish Copyright Act, prohibiting such use of a Sámi dress (or any other TCE) that violates cultural interests, would challenge this decision in court, the defendant in a possible litigation would the Ministry of Education and Culture, defending its decision made on the basis of Section 53 of Copyright Act, and not the Sámi representatives.Altogether, in Norway, Sweden, and Finland, there very limited experience of the application of the provisions on the ”classics protection”.
The experts discussed this option and its possibilities and found that there are differences in the Nordic laws on how protection of classics is applied and to use this option covering Sámi TCEs would probably require amendment of the law. In Sweden, following the case related to neonazi propaganda linked with classical works was not considered to have been put in a demeaning context, the main reasoning being that the works were not altered in this context. The custodian of the system in Sweden (Swedish Academy) will be changed and one option could be that the IP Office would take over this task. In Norway there has only been a few cases and none recently. The Council of the Wise does not exist anymore so the system is not properly working at this moment. It should be noted that a decision on the nature of a particular use under protection of classics would not be a statement on ownership of the TCE. There are ethical guidelines relating to use of Sámi culture in tourism that could guide the interpretation.
The Sámi representatives considered that while this option is interesting it could not be an over encompassing solution. One specific problem is that it would not provide protection to dynamic TCE’s and it could be difficult to predict the result of the government. It would neither provide the Sámi themselves the power to decide on the use of their TCEs.  Although the system had not been developed for protecting TCEs, the world has changed in so many ways, it could be a good time to reconsider the possibilities under it. Discussion continues on this option whether this option could be one that the Sámi collectively would like to pursue.  
Sámi yoik, livdde, leu’dd (luohti)  - Sámi traditional singing
Role of Teosto and other organisations, museums/archives on IP related use, education of creative community about the use of yoik in songs etc.
· Tapes with luohti in European museums and universities that anyone can use the tapes in the archives. In Finland there is no solid base that inform about the contents of the archives. Every archive has its own regulations for listening or use. Profound understanding of the Sámi culture is needed in order to understand the content. Sámi artists use the archives to use old recordings when making music, new “luohti”.
DISCUSSION: It was mentioned that the customary way of providing ownership to yoiks, and other traditional types of singing varies a lot between the cultures of Sámi regions. Most common is the fact that the when a person is subject of the yoik (luohti ?), she/he is the owner of it and should decide on its use (very personal). There are old and new pieces of traditional Sámi music in the archives and a common approach would be needed for the treatment of it to ensure revitalization of the music tradition.
POSSIBLE MEASURES
- Could there be similar ethical guidelines formulated for a systematic way to treat TCE’s like yoiks in the archives? Could access to TCE’s in the archives be facilitated with ECl (extended collective license)?
- Could more structural support/education be provided for traditional Sámi musicians and a forum to discuss and get collegial and professional help in issues also related to copyright matters? Normally copyright organisations know concepts like the composer, the lyrics, the producer and so forth. But they are not familiar with the object in the luohti, they do not comprehend that contemporary and old luohti are collectively owned by Sámi families.
TRADEMARKS
Gákti – Sámi traditional dresses
Safeguarding TK/TCEs is a way to transmit common central Sámi values that are holistic values, including language, your relatives, understanding nature, the luohti and the total way of life connects these together. When it is the main livelihood, it is expected to provide income and food on the table; as an additional livelihood it is an important way to activate the community; Sámi languages are endangered and so is duodji. In total there are only a few in these groups that has the capacity to make duodji. Threats are cheap copies and also the “race” to use “Sámi identifiers” is a challenge as symbols of the culture are very attractive to people coming from the outside the Sámi society.

· Sámi duodji trademark is held by the Sámi Council, there is the old sign describing traditionally made Sámi Duodji by a Sámi and another sign for handicrafts by Sámi that are not necessarily traditional
· TCE’s as trademarks: are they distinctive? Who would own the mark and decide upon its use?
POSSIBLE MEASURES
· Ethical guidelines for the IP Offices to assist companies seeking trademarks with symbols relating to the Sámi? What could they contain? 
· More education on Sámi duodji trademark for the entrepreneurs of Sámi homeland areas?  
DISCUSSION:
The collective Sámi Duodji trademark has been exising for some time and it has recently been updated and developed to contain even a specific mark for products that are made by Sámi artesans (and sold in Sámi Duodji shops) but that are not genuine Sámi Duodji (the materials or work methods, or patterns differ). 
Discussion went on to tackle whether TCE’s a such could be protected as trademarks. For instance, the blue and white stripes of Mother Theresa’s dress were registered as trademark in order to protect against use in demeaning contexts. Doubts were expressed concerning applying trademarks to the gákti (as a whole). The traditional Sámi dresses could have features that would be distinguishable in a way that would protect against cheap copies made in China. Discussion continues on this aspect.
A possibility of supporting the IP Office with an advisory board on TK/TCE related application was also addressed positively (following experiences of New Zealand). On the other hand, the fact of having one people living in the jurisdictions of four countries could provide problems.
THE WORK PROGRAM OF THE SAMI PARLIAMENTARY COUNCIL AND PAN-SÁMI VIEWS ON TK/TCE 
The study from 2018 raised a few questions that needed to be addressed in a pan-Sámi context relating to the need for legal certainty in the IP system including a definition of the subject matter to be protected under the IP system. This would include dialogues to address also sociological consequences of the protection and the need to form strategical approaches for the use both within the communities and for third party uses. The reason for this is to enable solutions to emerge and avoid problems with identification of the elements containing Sámi IP in the future. 
- It is important to understand the state of play of the internal discussions are among the Sámi; principles of acknowledgement, participation and pan-Sámi views
1) what kind of solutions are being formed, what kind of aspects have been discussed eg. Disney process on Frozen II
2) there are already some guidelines available -> how are they being used, have they proved functional?
The IMKÁS pre-study “Ownership of Sámi intangible cultural heritage (ICH)” was presented by the Sámi Parliament in Norway that had been made from March 2020 to March 2021 and had been made with view to begin finding common ground and structures to support a Pan-Sámi view to addressing in practice elements of the Sámi culture that are TK and TCEs. The work program of the Sámi Parliamentary Council (SPC) contained a 3-year work plan on TK with multiple goals but the pre-study focused on ICH in order to find common approaches that might be extended to other areas. There had been discussions on administrative and parliamentary levels and also the NGO Sámi Council had participated in the work (established in 1956, the oldest indigenous expert body with specific units for human rights, arctic, environment, culture and EU). 
The work was based on human rights and constitutional rights in Finland, Sweden and Norway to Sami culture and the UNDRIP article 31 on the right to IP over TK and TCEs. The main approach is that the Sámi assume the rights to their culture (Matthias Åhrén) in contrast to just relying on the willingness of third parties to acknowledge the sensitiveness of Sámi TK/TCE. An important notion from the pre-study was acknowledging the need to clarify internal needs and values related to Sámi TK&TCEs. This step was important in order to then see how existing mechanisms could be used to address these needs.
The TK and TCEs are intangible “properties”, “resources” or “assets” of Sámi and include among others the gákti and yoik that were discussed earlier but also many other types of subject matter, like the Sámi names, reputation, use of languages in commercial context etc. The values vested in Sámi TK&TCEs are the cultural identity of the Sámi, the huge economic value in instances where the TK/TCE forms part of a traditional Sámi livelihood. There was a need to set up legal rules or a legal order that would acknowledge and address the different levels of ownership including the collective level to Sámi intangible cultural heritage in accordance with indigenous legal structures. The risks of cultural appropriation were found severe and could cause cultural erosion and lack of identification with those elements, loss of income to the Sámi but also the support culturally extractive industries. The internet increases the use by third parties. Addressing only “sensitiveness” of TK/TCEs is not enough but a rights based approach is needed. 
There has been developments from third party point of view in these matters following worldwide initiatives such as “black lives matter”, or corporate responsibility strategies and laws. Companies have started to address needs of indigenous peoples in the use of cultural elements. However, the assessment for “sensitiveness” is made from third party perspective and does not automatically correspond to the view taken by the holder of the TK/TCE. 
The study also collected available ethical guidelines and other types of policy or other structures developed by the Sámi people in the Nordics. The Sámi Parliament in Finland has developed ethical guidelines for research in Sámi culture and tourism using Sámi cultural elements, the Sámi Parliament in Sweden has formed policy documents to address TK and the use of it by third parties. Finally in Norway guidelines has been developed for research in Sámi medical practices (and soon perhaps also relating to tourism). There are also legislation to protect Sámi genetic resources and associated TK in Finland and Norway that could work as basis. The OECD have assessed the needs of the Sámi in TK protection, the Sámi film industry have published ethical guidelines and there is a Committee on Sámi symbols and yoik in place (in Norway). The Saami Council is a relevant body who has done a lot of important work to be considered. A lot of work and effort has taken place on the Sámi side without major significance.
The study found also that the issues require more in depth capacity building internally within the communities. There were many Sámi duodji practitioners and artists in need of support in how they can use TK/TCEs and protect it considering its collective nature. For instance in context with the case in Norway on the Sun symbol there was a dialogue with the IP Office. 
The Sámi parliaments would need to take a clear stand and clarify roles, mandates and structures to address the use of Sámi TK/TCEs based from the experiences with Frozen II/ Disney. The need for a coordinated approach was considered vital. 
The representatives of the Sámi stressed firstly that the indigenous point of view on needs of IP assumes the rights to Sámi TK/TCEs exist already. This approach could include also the “sensitiveness” approach or ethical guidelines etc.  It differs from the western views of rights to ownership but assessing it or defining it is not much different in practice than an “IP audit” of a corporation. Secondly, it is important to acknowledge the difference between a rights - and “sensitivity” based approach, the latter always being based on a third party view of the sensitiveness. Thirdly, there is a need for formalized knowledge about TK/TCEs internally among the indigenous people, as there is not enough in depth knowledge about various key points related to use and management of TK/TCEs, nor opportunities for dialogue to express the point of view by the Sámi, which is linked to the first point.
DISCUSSION:
[bookmark: _GoBack]The participants of the IP subgroup welcomed the presentation on pre-study “Ownership of Sámi ICH”. The point of view was welcomed and considered by the chair a political one. As had been previously mentioned, the approach chosen for the Finnish Presidency of the Nordic Council of Ministers was broader than just substantive IP, coversing also work on political and practical levels. A political level is the rights the Sámi have under the constitutions and other laws in respective country with Sámi inhabitants. Finland has also recognized the need to work on a practical level to improve the mutual co-operation and the increase of understanding within and between the Nordic countries on Sámi TK/TCEs to be able to address the needs in dialogue. 
It was discussed whether the Sámi point of view based on assumed rights would be a political issue or not. The Sámi representatives felt it was just a practical way of addressing issues in dialogue, a few IP experts felt that it had a political nature especially to the extent it referred to the Sámi right of self-determination as an indigenous people. In a cross-border context, a rights-based approach would be of political nature, as legal systems that address indigenous peoples’ rights and also in fact IP rights are national and provide rights within that jurisdiction.
3) what issues need further work: Needs of the Sámi for intellectual property protection from 2018 asked if clarity could be found on:
- What is being protected?
- Against whom or what is protection sought? 
- What is the content of the protection?
- Who has authority to manage the protection and can grant permission for use of the right? 
- Who has the right to the benefit from the protection and use of TCEs?
To a posed question about whether the study brought more clarity to the legal concept of ownership of TK/TCEs and if so, of what nature, it was noted that among the Sámi ownership relating to particular TK/TCEs are very clear. The boundaries are then set by conflicts and negotiations. So the issue whether it is possible to distinguish in each case which TCEs are protected and against which kind of uses, one should compare whether this type of assessment is required in other areas of IP? A representative of the CMO for reproduction in Finland supported the point of view that neither can the issue what is protected by copyright or how, be defined clearly in the system. The actual boundaries of the protection are often found only after conflict and negotiations between representative parties. The question of who would be representative is a relevant question too. The legal clarity needs to be in place at least for (core element, second layer, ethical etc.) in the agreements. 
The need to define structures for collective representation of the Sámi in the instances relating to use by third parties was seen as the most important finding of the study. Forming a collective to represent the Sámi is important as no individual can (or has the required knowledge) by themselves to express the view of the Sámi.  It was also considered important for indigenous practitioners and artists to be in contact and form a dialogue with the respective IP Offices in the Finland, Sweden and Norway to get the best assistance in IP matters. This would help to raise awareness on the needs to stop infringing uses of TK/TCEs in IP Offices and to form basis for ways to recognize and respect the rights of the Sámi in their TK/TCEs. It would also clarify the concept of the “public domain” which is often misunderstood. Discussion will continue as we approach the conference in November.
SPEAKERS AND IP-ASPECTS TO BE DISCUSSED AT THE CONFERENCE, INCLUDING GOALS
The speakers and the topics are most important in the conference, the length of each element is crucial to ensure that the main messages come through. The approach – political, practical and substantive levels of work is to ensure that the increased co-operation in the Nordics will take place on all relevant levels and strengthen the engagement.
The Sámi would have a key note in each element of the panel session, and there could be 1-2 commentators from each point of view, addressing the viability, possible challenges and needed next steps. The timing of the Conference will be difficult, as the elections of the Sámi Parliament in Norway and also the Parliamentary elections in Norway are in September. This means that the preparations need to take into consideration both in relation to the Conference and to assess the possibility to continue with the topic on the agenda of the Norwegian Presidency of the NCM. 
DISCUSSION: 
The Conference program will be addressed in the Nordic team 4 meeting on June 10. Everyone is welcome to join the discussions. Any suggestions for speakers are also welcome to be added to the program based on the agreed approach that the discussion in the Conference will be based on the findings of the work by the SPC reflecting also the view expressed in the subgroup on IP and ICH.
How to present the topic in the invitation in an attachment on 
· practical examples, basics, background, high level. actions – various angles, 
· business aspects – new ways of doing business 
· recent developments, trade names of ice creams repelled, sports, Sámi sun symbol; encourage use of symbols but ensure respect 
Copyright & trademarks
- who would be invited to speak at the Conference - which aspects? Role of SPC in IP related matters, education & awareness on IP rights for indigenous?
Options for short term goals (practical)
0. What kind of short term goals could be achieved?
0. Common studies or workshops to be organized to involve the policy officers of IP Offices and ministries of the Nordics (NB! WIPO TK workshop)
Options for long term goals (political)
· Increased and systematic co-operation in the Nordics to find common solutions; Nordic position within WIPO – IGC

….TO BE CONTINUED
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