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OIKEUDENKAYNTI HALLINTOASIOISSA. PROSESSITYORYHMAN MIETINTO.

Oikeusministeri6n lainvalmisteluosasto on viitekirjeellddn pyytéinyt Turun

hallinto-oikeuden lausuntoa otsikkoasiasta. Hallinto-oikeusasetuksen 9 §:n

momentin mukaan ylituomari ratkaisee hallinto-oikeuden hallintoasiat, mu-
kaan luettuna lausuntojen antaminen.

Olen ylituomarina ollut jiseneni seki prosessityéryhmén ohjausryhména toi-
mineessa hallintolainkéyttétoimikunnassa etti mietinndn laatineessa prosessi-
tyoryhmissi. Prosessityéryhman valmistelussa Turun hallinto-oikeuden henki-
16st64 on kuultu Webropol-kyselyn avulla henkilokohtaisesti, hallinto-oikeus
on antanut tyéryhmén valimietinndsti ylituomarin sijaisen allekirjoittaman, si-
sdisen tydryhmén tyohon perustuneen lausunnon ja olen johtoryhman valtuut-
tamana ja sen hyviksymsén kannanoton pohjalta ollut kuultavana tydryhman
kuulemistilaisuudessa.

Kun niin ollen olen tyéryhmin Jésenend ollut saatujen lausuntojen ja kannan-
ottojen pohjalta laatimassa ja osaltani allekirjoittamassa ty6ryhmén yksimielis-
td mietint6d, katson, ettd Turun hallinto-oikeuden kanta on tydryhmén mietin-
nossd 1ahtékohtaisesti tullut asianmukaisesti huomioonotetuksi. Tdmin vuoksi
hallinto-oikeus ei anna mietinngsti enempdd lausuntoa.

Olen kuitenkin tydryhmin tyén lopputuloksen ja sen yksityiskohtien arvioimi-
seksi vield téssd lausuntovaiheessa asettanut tyéryhmén laatimaan lopullisesta
ehdotuksesta muistion, joka on kdsitelty hallinto-oikeuden yhteistoimintajohto-
ryhmdssa. Liitin muistion oheen.

Muistion ovat laatineet hallinto-oikeustuomarit Paula Olenius, Ritva Isomoisio
ja Ulla Partanen, jotka ovat tydskennelleet hallinto-oikeuden kaikilla jaostoilla
ja muissakin tehtdvissiin soveltaneet nykyisté hallintolainkayttélakia, seki
hallinto-oikeussihteeri Kristian Hellman, joka puolestaan on soveltanut lakia
paitsi hallinto-oikeudessa, myds vakuutusoikeudessa. Heill on siten laaja kiy-
tannon alalta ja hyvit edellytykset uudistusehdotuksen yksityiskohtien arvioin-

tiin.

Ylituomari Hannu Renvall
Osoite Puhelinvaihde Telefax Sahkoposti
Sairashuoneenkatu 2-4 010 364 2400 010 364 2414 turku.hao@oikeus.fi
PL 32, 20101 Turku 0100 86355
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Yleisti

Ylituomari on 15.2.2011 nimennyt tyéryhmén arvioimaan prosessitydryhmén
loppumietinnén keskeisid ehdotuksia silmills pitéen sen soveltuvuutta hallin-
tolainkdyton yleiseksi menettelysainnoksi, joka korvaa nykyisen hallintolain-
kéyttolain. Tassd muistiossa esitetdén tyoryhman arvio.

Hallintolainkéyttolain pdivittiminen ja vakiintuneiden menettelytapojen kirjaa-
minen lakiin lisdd lain informatiivisuutta ja selkeytti ja on omiaan yhdenmu-
kaistamaan mahdollisesti t4ll4 hetkelld olevia erilaisia menettelyjd. Kokonai-
suutena lakiehdotus on hyvi. Lakiehdotuksessa on useita erittiin hyvié tis-
mennyksii tai uutuuksia.

Siltd osin kuin olemme piténeet ehdotusta hyvini tai erittdin hyvénd, emme
lausu erikseen. Jiljempéni erikseen esille otettuja kohtia olemme piténeet jol-
tain osin epédtarkkoina tai arvioineet niissi voivan olla aineksia tulkintaongel-
miin.

Yksityiskohtiin liittyvii arvioita

4 § Madritelmit

On sinénsé erittdin hyvé, ettd lakiin on koottu masritelmit keskeisisti kayte-
tyistd kasitteisti.

Asianosaisen, oikeudenkdynnin osapuolen ja oikeudenkdynnin asianosaisen
osalta lakiin jd4 kuitenkin marittelystd huolimatta tulkinnanvaraisuutta ja he-
rad myds kysymys, onko myShemmissa eri pykalissi ( esim. 29 §, 48 §,5083
mom, 57§, 61§, 66§, 74 §, 80 § ) kyseisid kisitteitd kiytetty johdonmukai-
sesti. Monissa kohdin puhutaan asianosaisesta, vaikka néyttiisi tarkoitettavan
oikeudenkaynnin osapuolta. Jossain kohdin kiytetin pelkdstddn termii osa-
puoli.

Osoite
Sairashuoneenkatu 2-4
PL 32, 20101 Turku

Puhelin Telefax Sihkoposti
010 364 2400 010 364 2414 turku.hao@oikeus.fi
0100 86355




7 § Asianosaisen valitusoikeus hallintopéitsksesti

13 § Toimivaltainen hallinto-oikeus

29 § Hallintoriita-asia

52 § Suullinen valmistelu
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Vaikka lain 3 §:ssd on si#detty sen toissijaisuudesta, voisi olla selkeimpis, jos
7 § otsikko olisi vain "Valitusoikeus hallintopédtoksestd" ja ettd 2 momentissa
olisi lisdys "tai jonka valitusoikeudesta on erikseen laissa saddetty".

Yleislakina téssi laissa ei luonnollisesti ole voitu huomioida erityistilanteita,
vaan niistd on luontevaa séétia erikseen erityislaeissa. Kiinnitimme tassi yh-
teydessd kuitenkin huomiota siihen , etti ainakin uusien aluchallintoviran-
omaisten ( AVIt ja ELYt) on havaittu aiheuttavan toimivaltaisen hallinto-oi-
keuden suhteen tulkintaongelmia. Niilld on pééosin alueellinen toimivalta, jol-
loin toimivaltainen hallinto-oikeus médrdytyy niiden pditoimipaikan perus-
teella eli 13 § 2 momentin mukaan. Joissakin asioissa jollakin niistd on kuiten-
kin koko maan kattava toimialue, jolloin toimivaltainen hallinto-oikeus mii-
raytyy 13 § 3 momentin mukaan. Tdm4 ei ole ainakaan selkedtd, tuskin tarkoi-
tuksenmukaistakaan. Samantapainen ongelma voi syntyd kuntien laajojen yh-
teistoimintaelimien kohdalla.

Yksityisen asianosaisen, joka on valittanut hallinto-oikeuteen, voi olla erittdin
vaikeata ymmarti4 asiaa, kun hallinto-oikeus kuulee hinti siitéd, kdsiteltdisiin-
kd hinen valituksena vireille panemansa asia hallintoriitana. Erityistilanteissa
kuulemisella ja asian vireille panijan tahdolla voi luonnollisesti olla merkitys-
td, ja silloin kuuleminen on tietenkin tehtéva. Eikd kuuleminen kuitenkin voisi
jd&da hallintotuomioistuimen harkintaan lisd&malls 3 momentin lauseeseen
sana "tarvittaessa"?

Pykélin perusteluissa todetaan, ett suullinen valmistelu voidaan jérjestdd
asianosaisten olematta paikalla, siis vain asiamiesten lisni ollessa, ja ettd val-
misteluun voidaan kutsua suullisesti. Niiden seikkojen voisi olla hyvé nikyi
laista. Oletus on muutoin se, etti menettelyssd noudatetaan, siltd osin kuin ei
ole toisin sdddetty, varsinaista suullista kisittelyd koskevia siannoksia.

53 § Suullisen kasittelyn jérjestiminen

Pykélédn 2 momentissa on lueteltu tilanteet, joissa pyydetty suullinen kisittely
voidaan jittd4 toimittamatta.

Euroopan thmisoikeustuomioistuimen 7.12.2010 antaman paitoksen 17202/04
Andersson v. Ruotsi perusteella olemme pohtineet, aiheuttaako kyseinen péi-
tos tarvetta tdsmenté tai tarkistaa 2 momenttia.
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63 § Asioiden kisittelyjéirjestys

90 § Adnestiminen

91 § Pédtoksen sisiltd

Periaatteessa 1 momentissa sdddetty kasittelyyn ottaminen vireilletulojérjes-
tyksessd on oikein ja vastaa nykykiytintd3. Sen kirjoittaminen lakiin saattaa
kyllad aiheuttaa tarpeettomia kanteluita Ja selittelyjd. Jos sdsnndsti yritetdin
noudattaa tidsméllisesti, 2 momentin jousto huomioon ottaenkin, se saattaa ai-
heuttaa kokonaisuuden kannalta epétarkoituksenmukaisia erityisii tySjérjeste-
lyjd ja asioiden siirtoja valmistelijalta ja jaostolta toiselle. Viljempi sddnnos
asioiden joutuisasta kisittelystd voisi olla riittivd. Tim tuntuu asialta, josta
olisi luontevampaa siit44 hallinto-oikeuksien tydjarjestyksissd. Jos kisittelyyn
ottamisella tarkoitetaan asian kirjaamista ja lausunto- ja kuulemismenettelyn
aloittamista, sdénnds vaikuttaa tarpeettomalta.

Hallinto-oikeuksissa merkittivin asiaryhmén muodostavissa veroasioissa i-
nestyksen lopputuloksen masrdytymisesti saddetsin verotusmenettelylain 74
§:ssd. Vaikka ehdotetun lain 3 §:ssd on yleisviittaus erityislainsddddnt66n, niin
informatiivisuuden kannalta voisi olla parempi, jos tuomioistuimessa tapahtu-
vaa dénestystd koskeva sdénnés olisi veroasioidenkin osalta ehdotetussa 90
§:ssé tai siind olisi erillinen viittaus erityislainséadantéon.

Olemme lakiehdotusta arvioidessamme pohtineet timin pykildn 1 momentin
toisen virkkeen tismillisessd soveltamisessa mahdollisesti esiin tulevia ongel-
mia. Yksityiskohtaisissa perusteluissa tosin todetaan, etti hallintotuomioistui-
mella olisi harkintavaltaa sen suhteen, miti valitusperusteita pidettiisiin asian
kannalta silld tavoin merkityksellising, etti niisti lausuttaisiin paatoksessd.
Kannan ottaminen kaikkiin valitusperusteisiin ei kuitenkaan kaikissa tapauk-
sissa ole edes mahdollista, vaikka ne olisivat asian kannalta sininsi merkityk-
sellisid. Ainakaan tapauksissa, joissa kumoamisperusteina on esitetty sekd me-
nettelyyn liittyvid perusteita ett padtoksen muuhun lainmukaisuuteen liittyvid
perusteita, ei muihin valitusperusteisiin voida vastata, jos menettelya koskeva
peruste (esimerkiksi viranomaisen toimivalta tai esteellisyys) johtaa piitoksen
kumoamiseen. '

Kaikkiin valitusperusteisiin vastaamisen merkitys riippuu my0s - siitd, onko
asiassa muita oikeudenkdynnin osapuolia kuin valittaja ja pdatoksen tehnyt
hallintoviranomainen vai ei. Jos jutussa on vain yksi asianosainen ja hin voit-
taa asiansa jollakin valitusperusteella, hyléttiviin valitusperusteisiin vastaami-
nen tuntuu epétarkoituksenmukaiselta resurssien kaytolta.

Jos hallinto-oikeus esimerkiksi lupa-asiassa kumoaa péitdksen jollakin valitus-
perusteella ja toisaalta hylkda jotkut valitusperusteet, asia saattaa timain jal-
keen olla yhti aikaa vireilld seki hallintoviranomaisessa etti korkeimmassa
hallinto-oikeudessa. T4md ei ndhdiksemme selvenni asiaa eiki vilttimitts
mydskaén lyhennd asian kokonaiskisittelyaikaa.

99 § Korvattavat oikeudenkiyntikulut

Pykéldn 2 momentin sanamuotoa lienee syyti tarkistaa, koska se nyt kuuluu:
"Korvattaviin oikeudenkiyntikuluihin kuuluvat ... oikeudenkdynnisti aiheutu-
neesta fyostd ja oikeudenkdyntiin vilittomasti liittyneesti menetyksestd aiheu-
tuneet kulut...”. Momentissa tarkoitettaneen samaa kuin oikeudenkédymiskaa-
ressa (21:8) eli: "Korvausta suoritetaan myos oikeudenkdynnin asianosaiselle
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aiheuttamasta #ydstd ja oikeudenkdyntiin valittdmasti liittyvéstd menetyksesti.

Muuta
Parissa kohtaa herisi kysymys, onko eri pykalissd kéytetyt toisistaan poikkea-
vat sanamuodot valittu tarkoituksellisesti. Pykildss4 8 viranomaisen valitusoi-
keus on kytketty siihen, ettd viranomainen on asianosainen, mutta pykalissi
109 siihen, ettd péitds vaikuttaa valittomasti viranomaisen oikeuteen, etuun tai
velvollisuuteen. Erilainen sanamuoto tuntuu tarpeettomalta. Pykalédssi 23 sal-
litaan uuden vaatimuksen esittiminen oikaisuvaatimuksen Jjalkeisessd valituk-
sessa, jos vaatimus perustuu "sittemmin esille tulleeseen seikkaan". Pykaldssa
25 puolestaan sallitaan uuden vaatimuksen esittiminen valitusajan péddttymisen
Jélkeen, jos se perustuu "valitusajan paattymisen jélkeen valittajan tietoon tul-
leeseen ". Onko tarpeen kiyttis erilaisia sanamuotoja?

Lain ruotsinkielinen nimi

Ehdotuksessa: Lag om rdttegdngen i forvaltningsirenden
Vrt. esim. Lag om rdttegdng i brottmal

Kristian Hellman Ritva Isomoisio Paula Olenius Ulla Partanen




THIRD SECTION

CASE OF ANDERSSON v. SWEDEN
(Application no. 17202/04)
JUDGMENT

STRASBOURG

7 December 2010

This judgment will become final in the circumstances set out in Article 44 § 2 of the Convention. It may
be subject to editorial revision.

In the case of Andersson v. Sweden,
The European Court of Human Rights (Third Section), sitting as a Chamber composed of:

Josep Casadevall, President,

Elisabet Fura,

Bostjan M. Zupancic,

Alvina Gyulumyan,

Incta Ziemele,

Luis Loépez Guerra,

Ann Power, judges,

and Santiago Quesada, Section Registrar,

Having deliberated in private on 16 November 2010,

Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 17202/04) against the Kingdom of Sweden lodged with the
Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms

(“the Convention”) by a Swedish national, Mr Freddie Andersson (“the applicant™), on 9 May 2004.

2. The applicant was represented by Ms Mia Andersson. The Swedish Government (“the Government”)
were represented by their Agent, Ms Anna Erman from the Ministry for Foreign Affairs.

3. The applicant alleged, in particular, that the administrative courts had failed to hold an oral hearing in
proceedings relating to his request for occupational injury compensation.

4. By a decision of 3 June 2008, the Court declared the application partly inadmissible and decided to
communicate the complaint concerning the lack of an oral hearing before the administrative courts to the
Government. It was also decided to examine the merits of this complaint at the same time as its admissibi-
lity (Article 29 § 1).

5. The applicant and the Government each filed observations on the merits (Rule 59 § 1).

THE FACTS




I. THE CIRCUMSTANCES OF THE CASE
6. The applicant was born in 1930 and lives in Ingaro.

7. In September 1996 the applicant submitted an occupational injury report (arbetsskadeanmélan) to the
Social Insurance Office (Forsikringskassan —hereinafter “the Office”) of the County of Stockholm in
which he requested that his lower back and hip joint problems be considered work-related, thereby ma-
king him eligible for occupational injury compensation (arbetsskadeersittning).

8. In a decision of 13 December 1996, the Office noted that the applicant had carried out heavy work as a
slaughterhouse worker until 1982 when he had moved to the USA and worked on renovating walls. In
1988 the applicant had informed the Office that he could no longer carry out his work because of his hip
joint problems. Thus, in June 1988, he had been granted early retirement pension on the ground that he
suffered from lumbar spondylosis and coxarthritis (a degenerative joint disease of his lower back and
right hip). On the basis of the above, the Office considered that it was possible that the applicant's work in
the USA had harmed him and, since it could only consider injuries which had occurred while working in
Sweden, it could not examine the request.

9. Upon request by the applicant, the Office, on 17 February 1997, reconsidered its previous decision but
decided not to change it.

10. The applicant appealed to the County Administrative Court (1dnsrétten) of the County of Stockholm,
claiming that his injuries had been caused by his work in Sweden. He stated that he had created a compa-
ny in the USA to import Swedish fibreglass fabric but that, in order to get his business going, he had had
to include measuring, installing and painting. However, since he already had pain in his hip joint and lo-
wer back, he had not been able to carry out the work and had sold the company. He further added that he
had worked in slaughterhouses between 1948 and 1980, which had involved very heavy work in difficult
conditions. In support, he submitted a medical certificate from Dr S.R., who had been working as a com-
pany doctor for more than 20 years in the food industry and had been the applicant's company doctor bet-
ween 1967 and 1980. According to Dr S.R., the applicant's injuries were work-related, noting that he had
carried animal carcasses and heavy pieces of meat up and down stairs, causing extreme strain on the back,
hips, knees and ankles. Moreover, the work had been carried out in humid, draughty premises and with
slippery floors.

11. On 15 September 1997 the County Administrative Court repealed the Office's decision and sent the
case back for renewed examination. It found that the applicant's injuries could well have been caused by
his work in Sweden and that the Office had the duty to evaluate whether this was the case.

12. To prepare the case, the Office requested the opinion of one of its own medical doctors (forsdkrings-
lakare), Dr S.H., as to whether the applicant's injuries were work-related. The doctor, who was a specialist
in orthopaedics, gave his opinion on 23 September 1997. It was based on the information in the Office's
case-file and stated essentially the following.

13. It appeared from other medical certificates that the applicant had been healthy until his hip joint prob-
lems began in 1985-86. In 1988 his right hip and lower back had been x-rayed, which showed that the hip
joint had degenerative alterations, whereas the lower back was not remarked on, having regard to the app-
licant's age. In July 1996 the applicant had undergone a hip joint operation. In Dr S.H.'s opinion, the app-
licant suffered from moderate arthritis in his hip joint, which had developed slowly from the age of 55
and thus was age-related, not work-related. In this respect, he claimed that there was no general support in
scientific literature for the proposition that elements in the working environment could cause arthritis.

14. On 14 January 1998, the Office decided that the applicant could not be granted occupational injury
compensation as it considered that his injuries were not related to his work in Sweden. In reaching its de-
cision, it had put much emphasis on the opinion of Dr S.H., since he was a specialist in orthopaedics.




15. The applicant appealed to the County Administrative Court, maintaining that he was entitled to occu-
pational injury compensation due to his injuries, which were clearly work-related. In support of his ap-
peal, he submitted a medical certificate by Dr P.H., specialist in orthopaedic surgery, who had treated the
applicant. According to Dr P.H., the applicant had suffered from serious joint arthritis of the right hip
when he first met him during the spring of 1996, which had led to the operation in July 1996. As the ill-
ness did not run in the applicant's family and it had developed at an earlier age in the applicant than was
normal, Dr P.H. considered that it was probable that the injury had been caused by the applicant's heavy
work in the slaughterhouse. Moreover, in his view, the applicant's work in the USA had in no way affec-
ted the development of the arthritis.

16. The Office disputed the appeal and submitted that Dr P.H.'s opinion did not clearly show that the
applicant's work at the slaughterhouse had caused his injuries.

17. In May 1998 the applicant contacted the County Administrative Court and requested that an oral hea-
ring be held in his case so that he could describe his working situation. However, by decision of 25 May
1998, the court rejected the request as it found that it was unnecessary with regard to the nature of the
subject matter. The applicant was given three weeks in which to finalise his submissions.

18. On 29 June 1999, when asked by the County Administrative Court, the applicant renewed his request
for an oral hearing but sent on the same day a fax to the court explaining that he did not request an oral
hearing.

19. On 29 June 1999 the County Administrative Court rejected the applicant's appeal. It did not question
that his work had been of a very heavy nature. However, it noted that it had to be relatively widely accep-
ted that certain factors in the working environment, with a high level of probability, could cause the rele-
vant injuries. In the present case, the court found that the applicant had failed to show that there was a
high level of probability that his work at the slaughterhouse had caused his hip joint arthritis.

20. The applicant made a further appeal to the Administrative Court of Appeal (kammarrétten) in Stock-
holm, maintaining his claims and adding that he wanted an oral hearing to be held so that he could prove
his case, inter alia, by describing his working conditions in the slaughterhouse and developing the medical
investigation. In this respect, he referred to Article 6 of the Convention and noted that he would later spe-
cify whom he wanted to call as expert witnesses.

21. Furthermore, the applicant submitted another medical certificate which supported his claim that his
injuries were work-related. It was written by Dr H.B., specialist in orthopaedics, who had examined the
applicant. In the certificate, Dr H.B. stated that studies existed which indicated a connection between hea-
vy physical work and the development of hip joint arthritis. There were also studies which showed that
the risk of developing hip joint arthritis increased with the number of tons that a person lifted during his
working life. Having regard to the applicant's background, his work at the slaughterhouse and the relati-
vely young age at which he had developed the arthritis, Dr H.B. concluded that there were much stronger
reasons in support of a connection between the applicant's injuries and his work than against it.

22. The Office disputed the applicant's appeal and the new medical certificate, submitting that the appeal
should be rejected.

23. On 28 June 2001 the Administrative Court of Appeal rejected the applicant's request for an oral hea-
ring as it considered that, with regard to the nature of the subject mater, it was unnecessary to hold a hea-
ring. The court granted the applicant two weeks to finalise his submissions in the case.

24. Subsequently, on 24 September 2001, the Administrative Court of Appeal rejected the appeal. Ha-
ving regard to the medical investigation in the case, in particular the opinion of Dr S.H., as well as the
time aspect (the applicant had stopped working in 1980 at the slaughterhouse but only been operated on in
1996), the court found that it had not been shown, with a high level of probability, that the work had cau-
sed the applicant's injuries.




25. The applicant appealed to the Supreme Administrative Court (Regeringsrétten) and requested that an
oral hearing be held. He stressed that the lower courts had failed to hold a hearing, despite his express re-
quest and in violation of Article 6 of the Convention. Moreover, he submitted that a hearing was necessa-
ry in order for him to describe his working conditions at the slaughterhouse and to be able to question
specialists to clarify his injuries and their causes.

26. On 16 July 2003 the Supreme Administrative Court rejected the applicant's request for an oral hea-
ring as it considered that there was no need for a hearing before it decided on whether or not to grant lea-
ve to appeal. It gave the applicant three weeks to submit any additional comments.

27 On 10 November 2003 the Supreme Administrative Court refused leave to appeal.
[I. RELEVANT DOMESTIC LAW AND PRACTICE
A. Work Injury Insurance Act

28. According to Chapter 2, section 1, of the 1976 Work Injury Insurance Act, the term “work injury”
mainly refers to injuries resulting from accidents or other harmful factors at a person's place of work. Un-
der the Act, all gainfully employed persons working in Sweden are insured against work injuries. The in-
surance scheme is administered by the social insurance offices (as from 2005 the Swedish Social Insuran-
ce Agency) and includes, among other things, compensation for loss of earnings. A work injury must be
immediately reported to the employer who is required to notify the social insurance office. The office
must obtain a medical opinion concerning the injury. A medical doctor is attached to the office to assist it
in medical matters. The assessment of whether an injury qualifies as a work injury, as well as the degree
of reduction of a person's ability to engage in gainful employment, shall be made on the basis of the avai-
lable medical opinions, the medical doctor's assessment of these opinions and any other relevant informa-
tion.

29. For an injury to qualify as a work injury, a causal link must be established between the accident or
harmful effect in the workplace and the insured person's health problems. What is meant by “harmful ef-
fect” is the influence of a factor that is very likely to cause an injury or illness such as that incurred by the
insured person (Chapter 2, section 1, of the 1976 Act in its wording from 1 January 1993 until 30 June
2002). At the relevant time, the question of whether a particular injury or illness incurred by the insured
person was to be regarded as a work injury was subject to the following special rule of evidence. If the in-
sured person had suffered an accident or had been subjected to some other harmful effect at work, his or
her medical problems were presumed to have been caused by the accident or the harmful effect if there
were substantial grounds in support of such a conclusion (Chapter 2, section 2, of the 1976 Act in its wor-
ding from 1 January 1993 and until 30 June 2002).

30. The amendments entering into force on 1 January 1993, and which applied to work injury reports that
were submitted after 30 June 1993, the requirements in Chapter 2, sections 1 and 2, of the 1976 Act were
tightened up. This meant, inter alia, that it had to be “highly probable”, and not merely “probable” that a
certain factor in the working environment could cause a person's injuries and, thereby, be considered as
having harmful effects. The travaux préparatoires (see the Government Bill 1992/93:30, pp. 20 and 36)
state that this implies that the responsible authorities have to consider more extensively than previously
whether the exposure to a harmful factor at work has been of such an extent, intensity and duration that
from this it can be concluded that the existence of harmfulness is highly probable. Furthermore, the col-
lected knowledge must indicate with a considerable degree of probability that a factor in the environment
is harmful. The view that a certain factor is very likely to cause an injury has to be relatively generally ac-
cepted. This is the case where substantial knowledge exists, within medical or other science, that a certain
factor has such harmful effects. If there is a lack of such support, such as when, for example, there are
profound differences in expert opinions, this requirement cannot be considered as fulfilled. Thus, the opi-
nion of a specific researcher or medical doctor should not constitute a sufficient basis for a positive deci-
sion on the issue of harmful effects.

31. The travaux préparatoires also state that the tightened requirement of harmfulness in many cases pre-




supposes more careful investigations at workplaces regarding the harmful factors invoked and that the
question of the causes of certain diseases has to be discussed more thoroughly. This, in turn, will result in
the social insurance offices and the courts basing their decisions more extensively on different assess-
ments of harmfulness within medical science.

B. Administrative Court Procedure Act

32. Section 9 of the Administrative Court Procedure Act (forvaltningsprocesslagen, Act no. 1971:291, as
in force at the relevant time) was worded as follows:

“The procedure shall be in writing.

Where it may be assumed to be advantageous for the investigation or promote the expeditious determina-
tion of the case, the processing may include an oral hearing regarding certain issues.

In the Administrative Court of Appeal and the County Administrative Court an oral hearing shall be held
if requested by an individual party to the proceedings, unless it is unnecessary or there are particular rea-
sons against holding a hearing.”

33. The travaux préparatoires to the Administrative Court Procedure Act emphasise that an oral procedu-
re can be advantageous for the investigation of a case in two respects in particular. Firstly, such a hearing
may be needed in order to examine a witness, expert or party or in cases where a party has difficulty ex-
pounding his or her claim in writing. Secondly, an oral hearing may be needed to clarify the positions ta-
ken by the parties in the case and perhaps eliminate unnecessary or meaningless points of dispute. In the
latter case, the procedure is typically of a preparatory nature. Moreover, the oral form of procedure envi-
saged in the 1971 Act is not to be seen as an alternative to the written form, but rather as a complement to
that form (see the Government Bill 1971:30, p. 535).

34. The possibility of holding an oral hearing in order to promote an expeditious determination of the
case, which was first introduced in 1983, was a clarification of a practice that already applied (see the Go-
vernment Bill 1982/83:134, Parliamentary Committee on Justice JuU 36, Parliamentary Communication
378, SFS 1983:461). The purpose of the legislative amendment was to make it clearer that an oral hearing
can and should be used for preparatory purposes in certain cases, to make for speedier and more effective
proceedings. The amendment was primarily intended for tax cases associated with tax offence cases befo-
re courts of general jurisdiction.

35. Furthermore, the travaux préparatoires to the 1971 Act underlined, in connection with the provision
in section 9 of the Act concerning the right of a party to an oral hearing in certain cases, that while serious
consideration should be given to the wishes of a party for such a hearing, the party could hardly be allo-
wed to have a decisive influence in the matter. The question of whether a hearing is necessary should pri-
marily be assessed in the light of the existing investigation of the case, but it should also be possible to ac-
cord significance to other factors, for example, if the case is very important for the party and a hearing
would give him a better understanding of the import of the decision to be given in the case. One particular
reason not to arrange an oral hearing could be that the case is of a trivial nature or that the costs of the
hearing are high compared to the value of the object of dispute (see Government Bill 1971:30, p. 537).

36. In recent years the Supreme Administrative Court has set aside a number of decisions on appeal and
referred the case back to the administrative courts of appeal because of the lack of an oral hearing in the
lower courts (see, for example, RA 2002 ref. 23, BA 2003 note 68, RA 2004 note 65 and RA 2007 note
171; as more specifically regards work injuries, see RA 2004 note 66 and RA 2006 note 207). In the last
mentioned case, an administrative court of appeal had changed the lower court's judgment to the appli-
cant's disadvantage without holding an oral hearing, Furthermore, the applicant had requested that a medi-
cal doctor be heard as a witness.

THE LAW




. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

37. The applicant claimed that the national courts' refusal to hold an oral hearing in his case, despite his
explicit request before all three judicial instances, had violated his right to a fair trial.

38. Article 6 § 1 of the Convention reads, in relevant parts, as follows:

“In the determination of his civil rights and obligations ... everyone is entitled to a fair and public
hearing ... by [a] ... tribunal ...”

A. Admissibility

39. The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3
of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be
declared admissible.

B. Merits
1. The parties' submissions
(a) The applicant

40. The applicant claimed that had he had an oral hearing, the outcome of his case would have been dif-
ferent. The expert medical doctor had never examined him, and such a doctor was not criminally liable
for writing a medical certificate, like the other doctors were. The Office had also failed to refer to certain
precedent cases which had previously been mentioned in the context of similar cases.

41. The applicant claimed that on 29 June 1999 he had been contacted by the County Administrative
Court and asked to withdraw his request for an oral hearing even though it had already been decided on
25 May 1998. This had been the reason for requesting an oral hearing before the Administrative Court of
Appeal.

(b) The Government

42. The Government maintained that the lack of an oral hearing before the administrative courts did not
violate the applicant's right to a fair and public hearing within the meaning of Article 6 § 1 of the Conven-
tion. The right to an oral hearing was not absolute. Social security disputes were generally rather techni-
cal, their outcome usually being dependent on written opinions given by medical doctors, and many such
disputes were better dealt with in writing than in oral argument. The administrative courts had to have re-
gard also to the demands of efficiency and economy: systematic holding of oral hearings could be an obs-
tacle to the particular diligence required in social security cases.

43. In the Government's view the applicant had waived his right to an oral hearing before the County Ad-
ministrative Court by sending a fax to the court explaining that he was not requesting an oral hearing. As
to the proceedings in the Supreme Administrative Court, the applicant had made a request for an oral hea-
ring. However, this court had only determined whether or not leave to appeal should be granted and, as a
consequence of its refusal to grant leave to appeal, had not made a full examination of the applicant's ca-
se. The Government contended that the case could be adequately resolved on the basis of the case file and
written submissions and, accordingly, that the absence of an oral hearing before the Supreme Administra-
tive Court had been justified.

44. As to the lack of an oral hearing before the Administrative Court of Appeal, the Government maintai-
ned that in the present case it had been acceptable to reject the applicant's request for oral hearing. It was
normally more expedient that a hearing be held at first instance rather than before the appellate court. Mo-
reover, one of the reasons for an oral hearing had been that the applicant had questioned the applicability
of an act, an issue, as maintained the Government, of strictly legal character which would not have been
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resolved in a more appropriate manner had an oral hearing been held. In any event, the applicant had not
requested that the experts involved be heard as witnesses or that he himself be heard in person. He had
hever returned to the issue or specified the witnesses despite several opportunities given to him. Even if
he had, the Government contended that differing medical opinions was not in itself a sufficient reason for
the court to hold an oral hearing.

45. The Government maintained that the Administrative Court of Appeal's assessment of written medical
evidence had to be considered as rather technical in nature and it could be adequately resolved on the ba-

2. The Court's assessment

46. It has not been argued, nor is there anything to suggest, that this case relating to the applicant's claim
for benefits under the national social security scheme did not concern a dispute (contestation) over a
“right” which could be said, on arguable grounds, to be recognised under domestic law. In particular, it
could not be said that the applicant's claim was frivolous or vexatious or otherwise lacking in foundation
(see Rolf Gustafson v. Sweden, 1 July 1997, § 39 in fine, Reports of Judgments and Decisions 1997-1V).
Nor is it disputed, and the Court is satisfied, that the right in question was “civi]” in character in the auto-
nomous sense of Article 6 § 1 of the Convention (see, for example, Duclos v. France, 17 December 1996,
§ 53, Reports of Judgments and Decisions 1996-VI). This provision is accordingly applicable; the only is-
sue is whether there was a failure to comply with it on account of the refusal to hold an oral hearing in the
case.

47. The Court reiterates that in proceedings before a court of first and only instance the right to a “public
hearing” under Article 6 § 1 entails an entitlement to an “oral hearing” unless there are exceptional cir-
cumstances that justify dispensing with such a hearing (see, for instance, Fredin v. Sweden (no. 2), 23
February 1994, §§ 21-22, Series A no. 283-A; Fischer v. Austria, 26 April 1995, § 44, Series A no. 312;
Allan Jacobsson v. Sweden (no. 2), 19 February 1998, § 46, Reports of Judgments and Decisions 1998-1I;
Salomonsson v. Sweden, no. 38978/97, § 34, 12 November 2002; Lundevall v. Sweden, no. 38629/97, §
34, 12 November 2002; Déry v. Sweden, no. 283 94/95, § 37, 12 November 2002; Gog v. Turkey [GC],
no. 36590/97, §§ 47-52, ECHR 2002-V; and Vilho Eskelinen and Others v. Finland [GC], no. 63235/00,
§ 73, ECHR 2007-1V).

48. The exceptional character of the circumstances that may Justify dispensing with an oral hearing es-
sentially comes down to the nature of the issues to be decided by the competent national court, not to the

gen v. Switzerland, 24 June 1993, § 58, Series A no. 263; Salomonsson v. Sweden, cited above, § 38;
Lundevall v. Sweden, cited above, § 38; and Dory v. Sweden, cited above, § 41).

49. The Court further reiterates that, provided a public hearing has been held at first instance, a less strict
standard applies to the appellate level, at which the absence of such a hearing may be justified by the spe-
cial features of the proceedings at issue. Thus, leave-to-appeal proceedings and proceedings involving
only questions of law, as opposed to questions of fact, may comply with the requirements of Article 6, alt-
hough the appellant was not given the opportunity to be heard in person by the appeal or cassation court.
Regard must be had to the nature of the national appeal system, to the scope of the appellate court's po-
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wers and to the manner in which the applicant's interests are actually presented and protected in the ap-
peal, particularly in the light of the nature of the issues to be decided by it, and whether these raise any
questions of fact or questions of law which cannot be adequately resolved on the basis of the case-file
(see for instance Helmers v. Sweden, 29 October 1991, § 36, Series A no. 212-A).

50. The Court considers that this less strict standard should also apply if an oral hearing has been waived
at first instance and requested only on appeal. In the interests of the proper administration of justice, it 1s
normally more expedient that a hearing be held at first instance rather than only before the appellate court
(see the above-mentioned Dory judgment).

51. Turning to the particular circumstances of the present case, the Court observes from the outset that no
oral hearing was held at any stage of the proceedings. There can be no question of the applicant having
waived any right to a hearing under Article 6 § 1 of the Convention (cf, Hikansson and Sturesson V. Swe-
den, 21 February 1990, §§ 64 and 66, Series A no. 171-A; and Schuler-Zgraggen v. Switzerland, cited
above, § 58). The applicant had already expressly requested an oral hearing at what, in the Court's view,
was the most appropriate stage of the proceedings - at first instance before the County Administrative
Court - and the court had rejected that request on 25 May 1998. It cannot thus be said that the applicant
would have waived his right to an oral hearing on 29 June 1999 as such request had already been decided
by the County Administrative Court for more than a year earlier. On this account alone the present case is
more striking than those of the aforementioned Salomonsson and Lundevall judgments, where an oral
hearing was not requested until the appeal to the Administrative Court of Appeal, and where the Court ne-
vertheless found a violation.

52. The applicant also made a request for an oral hearing to the Administrative Court of Appeal and the
Supreme Administrative Court. Since the Supreme Administrative Court refused him leave to appeal, the
County Administrative Court and the Administrative Court of Appeal became the only instances to exa-
mine the merits of his case. Therefore the only issue to be determined is whether the courts' refusal to
hold an oral hearing was justified by exceptional circumstances.

53. In this regard the Court notes, by way of general observation, that proceedings before the Swedish
administrative courts were in principle in writing. Pursuant to section 9 of the 1971 Administrative Court
Procedure Act, before the Administrative Court of Appeal and the County Administrative Court, an oral
hearing should be held if so requested by a party and if the competent court found that a hearing would
neither be unnecessary nor dispensable for other particular reasons. According to the interpretation made
by the Swedish courts, these two grounds for refusing a request to hold an oral hearing were alternative,
not cumulative (see paragraph 32 above). Thus, there is an apparent discrepancy between the Convention
case-law, according to which in principle an oral hearing must be held unless there are exceptional rea-
sons, and the standard applied by the national courts which reverses the order of the principle. The Court
considers that the respondent State should take appropriate measures to ensure that it is the Convention
standard that applies.

54. Tt should also be emphasised that both the County Administrative Court and the Administrative Court
of Appeal had full jurisdiction to examine the issue raised in the applicant's appeal, namely whether he
fulfilled the conditions for obtaining occupational injury compensation under Chapter 2, sections 1 and 2,
of the 1976 Work Injury Insurance Act. According to these provisions, it had to be “highly probable” that
a certain factor in the working environment could cause a person's injuries, and thereby be considered as
having harmful effects.

55. In addition, the medical certificates on which the applicant relied supported rather than contradicted
his claim that he fulfilled the above conditions for occupational injury compensation. However, both the
County Administrative Court and the Administrative Court of Appeal found that the applicant had failed
to show that there was a high level of probability that his work at the slaughterhouse had caused his hip
joint arthritis. :

56. Therefore, in the Court's view, the question of the cause of the injury was apparently not straightfor-
ward. The Court is unable to accept the Government's argument that oral evidence from the applicant's
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personal doctors was unlikely to add anything useful. On the contrary, it is not inconceivable that the doc-
tors could have fleshed out at an oral hearing the various observations they had made in the relevant me-
dical records, and could have given their opinion on the implications for the issues raised before the rele-
vant courts. This is all the more so, considering that, according to the preparatory works, the tightened re-
quirement of harmfulness in many cases presupposed that the question of the causes of certain diseases
had to be discussed more thoroughly and the courts would have to base their decisions more extensively
on different assessments of harmfulness within medical science.

57. The Court considers that the issues raised by the applicant's judicial appeal were not only technical in
nature. In its view, the administration of justice would have been better served in the applicant's case by
affording him a right to explain, on his own behalf or through his representative, his personal situation, ta-
ken as a whole at the relevant time, in a hearing before the administrative courts (see, mutatis mutandis,
the above-cited Gé¢ judgment, § 51).

58. Finally, as regards the Government's submission that the applicant failed to specify before the Admi-
nistrative Court of Appeal whom he wanted to call as witnesses, the Court observes that it does not appear
from the case file that the applicant had been expressly invited by that court to do so. The applicant stated
before that court that he requested an oral hearing in order to “prove his case”. Therefore, the Court finds
that the Administrative Court of Appeal had sufficient elements to be in a position to consider the necessi-
ty of an oral hearing.

59. In these circumstances it could hardly be said that the applicant's claim was incapable of giving rise
to any issue of fact or of law which was of such a nature as to require an oral hearing for the determina-
tion of the case. Against this background it cannot be said that the question of whether the applicant fulfil-
led the legal conditions for the grant of occupational injury compensation was of such a nature as to dis-
pense the administrative courts from their normal obligation to hold an oral hearing.

60. Accordingly, the Court finds that there has been a violation of Article 6 § 1 of the Convention.
II. APPLICATION OF ARTICLE 41 OF THE CONVENTION
61. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the in-
ternal law of the High Contracting Party concerned allows only partial reparation to be made, the Court
shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

62. The applicant claimed SEK 30,000 (approximately EUR 3,225) in respect of non-pecuniary damage
occasioned by the absence of an oral hearing and SEK 50,000 concerning the excessive length of procee-
dings.

63. The Government pointed out that the complaint concerning the excessive length of proceedings had
been declared inadmissible by the Court on 3 June 2008. As to the absence of an oral hearing, the Go-
vernment considered the applicant's claim too high as to quantum and contended that the finding of a vio-
lation constituted sufficient reparation in the present case.

64. The Court recalls that the complaint concerning the excessive length of proceedings has been decla-
red inadmissible by the Court on 3 June 2008. The Court, making an assessment on an equitable basis,
awards the applicant EUR 3,000 in respect of non-pecuniary damage occasioned by the absence of an oral
hearing.

B. Costs and expenses

65. The applicant also claimed SEK 3 1,300 (approximately EUR 3,365) as costs and expenses which
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amount comprised the consultant's work (SEK 13,300), “own costs and expenses” (SEK 14,000) and ot-
her expenses (SEK 4,000). The applicant also claimed compensation for expenses amounting to EUR
5,200.

66. The Government had no objections to the claim for SEK 13,300 or EUR 1,300 (excluding the value-
added tax). As concerned the “own costs and expenses”, the Government considered that the amount of
SEK 7,000 or EUR 700 (excluding the value-added tax) should be awarded in this respect. The other ex-
penses amounting to SEK 4,000 or EUR 400 (excluding the value-added tax) were acceptable to the Go-
vernment. In sum, in the Government's view compensation to be awarded for costs incurred should not
exceed a total of EUR 2,000 and compensation for expenses EUR 400 (excluding the value-added tax).

67. According to the Court's case-law, an applicant is entitled to the reimbursement of costs and expenses
only in so far as it has been shown that these have been actually and necessarily incurred and were reaso-
nable as to quantum. In the present case, regard being had to the information in its possession and the
above criteria, the Court considers it reasonable to award the applicant the sum of EUR 2,500 covering

costs and expenses under this head.
C. Default interest

68. The Court considers it appropriate that the default interest should be based on the marginal lending
rate of the European Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declared the complaint concerning the lack of an oral hearing admissible;

7 Held that there has been a violation of Article 6 § 1 of the Convention;

3. Held

(a) that the respondent State is to pay the applicant, within three months from the date on which the judg-
ment becomes final in accordance with Article 44 § 2 of the Convention, the following amounts, to be

converted into Swedish kronor at the rate applicable at the date of settlement:

(i) EUR 3,000 (three thousand euros), plus any tax that may be chargeable, in respect of non-pecuniary
damage;

(ii) EUR 2,500 (two thousand five hundred euros), plus any tax that may be chargeable to him, in respect
of costs and expenses;

(b) that from the expiry of the above-mentioned three months until settlement simple interest shall be
payable on the above amounts at a rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

4. Dismissed the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 7 December 2010, pursuant to Rule 77 §§ 2 and 3 of the Rules
of Court. ’

Santiago Quesada Josep Casadevall Registrar President

ANDERSSON v. SWEDEN JUDGMENT
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Andersson-tapaus - Oikeudenmukainen oikeudenkdynti - Suullinen kisittely

Maat: Ruotsi
Antopéiva: 07.12.2010
Art: 6:1, 41

EIT: --

Vuosikirja: --

V: Freddie Andersson

Kysymys oikeudenmukaisesta oikeudenkdynnisté, kun tydoloista johtuneeksi viitetystd lonkkaviasta
maksettavaa vakuutuskorvausta koskeneessa asiassa ei pidetty suullista kisittelya.

TOSISEIKAT: Vuonna 1930 syntynyt valittaja pyysi syyskuussa 1996 vakuutuskassalle tekemilliiin ha-
kemuksella sen vahvistamista, ettd hinen alaselkéinsi ja lonkkansa vaivat olivat tyOperdisid ja perustaisi-
vat hénelle siten oikeuden tyovammakorvaukseen. Piitdksellddn joulukuussa 1996 kassa totesi, etti valit-
taja oli ollut raskaassa tyGssd teurastamossa vuoteen 1982 saakka, jolloin hin oli muuttanut Yhdysvaltoi-
hin ja tehnyt rakennust6itd. Kesdkuussa 1988 hinelle oli mydnnetty varhaiseliike alaselkd- ja lonkkanivel-
vaivojensa vuoksi. Oli mahdollista, etti vaivat olivat aiheutuneet héinen tydstidn Yhdysvalloissa. Niin ol-
len hakemusta ei voitu tutkia. Valittajan oikaisuvaatimus hylattiin. Han valitti 1ddninoikeudelle ja totesi,
ettd han oli perustanut Yhdysvalloissa yhtién tuodakseen Ruotsiin lasikuitukangasta mutta joutunut aluksi
tekeméén mittaus-, asennus- ja maalaust6itd. Jo tuolloin hénelld oli ollut kyseisid kipuja, joiden vuoksi
hén oli joutunut myymaén yhtionsi ja jaémain pois tydsta. Han jitti teurastamon ldkdrin antaman todis-
tuksen, jonka mukaan hénen sairautensa olivat tySperaisid. Hin oli tydsséin joutunut kantamaan raskaita
eldinten ruhoja ja lihanpaloja portaissa, mika oli rasittanut huomattavasti selkid, lonkkaa, polvia ja nilk-
koja. Liséksi teurastamon ty6tilat olivat kosteita ja vetoisia ja lattiat liukkaita. Laéininoikeus kumosi kas-
san pédtoksen ja palautti jutun syyskuussa 1997 katsottuaan, etté valittajan ilmoittamat vaivat olivat hyvin
voineet aiheutua tydstidn Ruotsissa. Palautuksen jélkeen vakuutuskassa hankki omalta ortopediaan eri-
koistuneelta 1dakariltddn lausunnon, jossa todettiin, ettd lonkkanivelvaivat olivat alkaneet vuosina 1985-
1986. Rontgentutkimuksissa vuonna 1988 oli todettu, ettd niveleen oli tullut degeneroituneita muutoksia.
Sen sijaan alaseldsti ei ollut huomautuksia. Lonkkanivelleikkaus hinelle oli tehty heindkuussa 1996. La-
kérin mielestd sanotut vaivat johtuivat valittajalle 55 ikdvuoden jilkeen vihitellen kehittyneesté niveltu-
lehduksesta eivitkd hidnen tyostddn. Lidketieteellinen kirjallisuus ei antanut tukea sille, ettd niveltulehdus
voisi aiheutua tydympéristostd. Tammikuussa 1998 vakuutuskassa katsoi mainitun lausunnon nojalla, et-
tei valittaja ollut oikeutettu ty6vammakorvaukseen.

Valittaja valitti lddninoikeudelle ja jétti hintd hoitaneen ortopediseen kirurgiaan erikoistuneen ldikérin
lausunnon, jonka mukaan oli todennikdistd, ettd lonkkavika oli aiheutunut valittajan raskaasta tyOsti teu-
rastamossa, koska sellaista sairautta ei esiintynyt hinen perheessin ja se oli tullut hénelle normaalia var-
haisemmalla ialld. Ty6skentely Yhdysvalloissa ei ollut mitenkéén vaikuttanut niveltulehduksen syntyyn.
Vastauksessaan kassa viitti, ettd mainittu lausunto ei selkedsti osoittanut vaivojen tyoperiisyytta. Valitta-
ja pyysi ldéninoikeutta pitdméén suullisen késittelyn, jossa hin voisi kertoa tydoloistaan. Pyyntd kuiten-
kin evittiin ja hintd kehotettiin antamaan loppulausunnon. Kun ld4ninoikeus sittemmin tiedusteli lausun-
toa, hiin pyysi uudelleen suullista ksittelyd mutta ldhetti samana péivina faksin, jossa hin ilmoitti, ettei
hén vaatinut suullisen késittelyn pitdmistid. La&ninoikeus hylkisi valituksen kesikuussa 1999. Perusteluis-
sa ei kyseenalaistettu valittajan tyon raskautta teurastamossa. Hakemuksen hyviksyminen edellytti kui-
tenkin, ettd suhteellisen laajalti pidettdisiin hyvin todenndkoisend, ettd tydympdristd voisi aiheuttaa lonk-
kanivelen tulehduksen. Valittaja ei ollut ndyttényt sellaista todennikdisyytti. Valittaja valitti edelleen hal-
lintoylioikeudelle ja pyysi suullista késittelyd voidakseen kertoa tydoloistaan teurastamossa ja lausua 144-
kérintutkimuksista. Hén ilmoittaisi myShemmin henkilon, jota hin kuulisi asiantuntijana. Han jatti mySs
erdén toisen ortopedin antaman lausunnon, joka hénti tutkittuaan katsoi, ettd hinen lonkkavaivansa olivat
tyoperdisid. Ladkarin mukaan oli tutkimuksia, joiden mukaan lonkkaniveltulehduksen kehittyminen oli
yhteydessé raskaaseen fyysiseen tyohon. Vastauksessaan vakuutuskassa kiisti sanotun lausunnon ja vaati
valituksen hylkddmistd. Hallintoylioikeus piti suullisen késittelyn jérjestimistd tarpeettomana ja syys-
kuussa 2001 hylkasi valituksen nojautuen vakuutuskassan asiantuntijaldzkérin lausuntoon. Perusteluissa
huomautettiin my®s siiti, ettd valittaja oli lopettanut tydt teurastamossa jo vuonna 1980 ja lonkkaleikkaus
oli tehty vasta vuonna 1996. Valittaja valitti edelleen korkeimmalle hallinto-oikeudelle ja pyysi jilleen
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suullista kasittelyd kertoakseen tydoloistaan teurastamossa ja voidakseen tehd3 asiantuntijoille kysymyk-
sid hinen sairaudestaan ja sen syista. Suullista kisittelyd ei kuitenkaan pidetty tarpeellisena ennen valitus-
luvasta paattamista. Marraskuussa 2003 korkein hallinto-oikeus episi valitusluvan.

TUOMIO: 1) EIS 6 artiklan 1 kohdan rikkominen

Valittaja viitti rikkomusta, kun mikain juttua kasitelleistd kolmesta oikeusasteesta ei ollut suostunut pité-
maiin suullista késittelya. Vakuutuskassan 1dakéri ei ollut tutkinut hinti eikd tdma, toisin kuin muut lagka-
rit, ollut rikosoikeudellisesti vastuussa lausunnoistaan.

Tapauksessa oli riidatonta, ettd valitus koski yksityisluonteista oikeutta, jota voitiin ainakin puolustettavin
perustein pitda kotimaisen oikeuden tunnustamana. Niin ollen EIS 6 artikla soveltui. Sen mukaan suulli-
nen kisittely tuli pitdd oikeudessa, jos se oli ainut oikeusaste eiki ollut sellaisia poikkeuksellisia asianhaa-
roja, jotka perustivat vapautuksen tuosta velvollisuudesta. Vapautusta harkittaessa oli otettava huomioon
tuomioistuimessa paitettdvien kysymysten laatu mutta ei sen sijaan niiden toistuvuus. Siten ei voitu sa-
noa, etti suullisen késittelyn pitimdttd jattiminen oli oikeutettua vain hyvin harvoissa tapauksissa. So-
siaaliturva-asiat olivat laadultaan yleisesti verrattain teknisid ja lopputulos riippui usein kirjallisista 1aaka-
rinlausunnoista. Siten monesti sellaisia asioita voitiin késitelld paremmin kirjallisessa kuin suullisessa me-
nettelyssi. Viranomaisten tuli ottaa huomioon tehokkuuden ja taloudellisuuden vaatimukset. Suullisten
kisittelyjen sddnnénmukainen jarjestdminen voisi johtaa ristiriitaan sosiaaliturva-asioissa vaaditun joutui-
suuden kanssa. Jos suullinen kasittely oli pidetty ensimmaisessd oikeusasteessa, sen pitdmiseen valitusas-
teessa ei tarvinnut suhtautua yhtéd tiukasti. Siten menettely valituslupaa tai pelkkid oikeuskysymyksié kos-
Kkevissa asioissa saattoi tayttad EIS 6 artiklan vaatimukset, vaikka valittajaa ei kuultaisi henkildkohtaisesti
valitusasteissa. Huomioon oli otettava asianomaisen valituksen laatu, valitusasteen toimivaltuudet ja se,
miten valittajan etuja ajettiin ja turvattiin valitusasteessa erityisesti sen paitettdviin kysymyksiin ndhden.
Tuollainen lievempi suhtautuminen suulliseen kisittelyyn oli paikallaan my®s silloin, kun valittaja oli
luopunut suullisesta Kkisittelystd ensimmaisessd oikeusasteessa ja pyysi sitd valitusasteissa. Oli normaalisti
mielekkaampa jarjestdd suullinen kisittely ensimméisessé eikd ylemmissé oikeusasteissa.

EIT pani merkille, ettd valittaja oli alunperin pyytanyt suullista kisittelya ld4ninoikeudessa ja pyynto oli
evitty oikeuden paitokselld. Niin ollen ei voitu katsoa, ettd han olisi myShemmalld menettelylldédn luopu-
nut oikeudestaan suulliseen kisittelyyn tuossa oikeusasteessa eli kaikkein sopivimmassa vaiheessa oikeu-
denkdyntid. Juttu oli tutkittu vain laininoikeudessa ja hallintoylioikeudessa, kun korkein hallinto-oikeus
oli evannyt valitusluvan. Edellisilld oli ollut téysi toimivalta tutkia juttua eli kysymysta siitd, tayttyivatkd
tyovammakorvauksen saamisen edellytykset. Lain mukaan taytyi olla hyvin todenndkoistd, ettd jokin
seikka tydympdristossd oli voinut aiheuttaa loukkaantumisen. Valittaja oli jattanyt vaitteidensa tueksi 1d4-
karintodistuksia. Niin ollen kysymys loukkaantumisen syisté ei ollut ollut ilmeisen selvi. Ei voitu katsoa,
ettd valittajan ladkareiden suullinen kuuleminen ei todennikdisesti olisi selventanyt asiaa. Painvastoin oli
otaksuttavissa, ettd 1aakarit olisivat voineet tarkentaa potilasasiakirjoihin tekemizin merkintojd ja esittdd
késityksidan tuomioistuimissa esillé olleista kysymyksistd. EIT viittasi my6s kansallisen vakuutuskor-
vauslain esitoihin, joiden mukaan tiukentuneet vaatimukset tyonteki] slle aiheutuneen haitan suhteen edel-
Iyttivit, ettd tiettyjen sairauksien syitd kisiteltiin entistd perusteellisemmin tuomioistuimissa. EIT:n mie-
lestd tuomioistuinten padtettdvat kysymykset eivit olleet olleet pelkistidn teknisid. Oikeudenhoidon vaa-
timuksia olisi edistdnyt paremmin se, ettd valittaja olisi saanut tilaisuuden kertoa henkilékohtaisista olois-
taan koko relevanttina ajanjaksona suullisessa kisittelyssd. EIS 6 artiklan 1 kohtaa oli rikottu.

2) EIS 41 artiklan soveltaminen

Valittaja pyysi korvausta aineettomasta vahingostaan ja oikeudenkayntikuluistaan EIT:ssa. EIT myonsi
vahingosta 3.000 euroa ja kuluista 2.500 euroa.

LOPPUTULOS: EIT katsoi yksimielisesti, ettd EIS 6 artiklan 1 kohtaa oli rikottu ja valtion oli maksetta-
va valittajalle korvausta aineettomasta vahingosta 3.000 euroa ja kuluista 2.500 euroa kummatkin mah-
dollisine veroineen 3 %:1la korotetun EKP:n maksuvalmiusluoton koron mukaisine viivistyskorkoineen.

Viittaukset: Hakansson and Sturesson, EIT: A-171-A; Helmers, EIT: A-212-A; Schuler-Zgraggen, EIT:
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A-263; Fredin, EIT: A-283-A; Fischer, EIT: A-312; Duclos, R:1 996/VT; Rolf Gustafson, R:1997/IV; Al-
lan Jacobsson, R:1998/I; Géc, R:2002/V; Salomonsson 12.11.2002; Lundevall 12.11.2002; Dory
12.11.2002; Vilho Eskelinen and others, R:2007/IV.




