[image: eka]				1 (1)
Law Drafting Department
Senior Specialist Ville Hinkkanen		
				2 April 2014

							4

[bookmark: _GoBack]


Ref: 
Your e-mail of 7 March 2014 (Implementation of Council Framework Decision 2008/913/JHA)


COM(2014) 27 final — Framework Decision on combating racism and xenophobia 
Comments by Finland
Finland would like to thank the Commission for the possibility to explain and clarify our views. This document includes reasoned analysis of the points of divergence mentioned by the Commission.
The contact point for the bilateral discussions is senior specialist Ville Hinkkanen (Ministry of Justice, Law Drafting Department, ville.hinkkanen@om.fi, tel. +358 2951 50165).
In general, Finland would like to point out that the Finnish legislation goes further than the Framework Decision. We have chosen a rule-based approach instead of casuistically listing specific acts or circumstances. The Finnish Penal Code has been drafted using broad concepts that clearly include the acts referred to in the Framework Decision. We have not only criminalized publicly inciting to violence or hatred, but also expressing other opinions and spreading information or messages which are threatening, defamatory or insulting.
Framework Decision on combating racism and xenophobia — Article 1(1) a)
Commission points out that Finland does not have specific provisions for the conduct of incitement (COM(2014) 27 final, chapter 3.1.1, page 3). 
Finland would like to clarify that our legislation goes further than the Framework Decision: Finland has criminalized expressing opinions which are threatening, defamatory or insulting (ethnic agitation, Penal Code chapter 11 section 10; kiihottaminen kansanryhmää vastaan). Expressing opinions includes incitement referred to in the Framework Decision. This can be clearly seen from the next section on aggravated ethnic agitation: according to the Penal Code if the ethnic agitation referred to in section 10 involves incitement or enticement, the perpetrator may be sentenced for aggravated ethnic agitation (section 10 a).
Chapter 11 — War crimes and crimes against humanity
Section 10 — Ethnic agitation
A person who makes available to the public or otherwise spreads among the public or keeps available for the public information, an expression of opinion or another message where a certain group is threatened, defamed or insulted on the basis of its race, skin colour, birth status, national or ethnic origin, religion or belief, sexual orientation or disability or a comparable basis, shall be sentence for ethnic agitation to a fine or to imprisonment for at most two years.
Section 10 a — Aggravated ethnic agitation
If the ethnic agitation involves incitement or enticement
(1) to genocide or the preparation of genocide, a crime against humanity, an aggravated crime against humanity, a war crime, an aggravated war crime, murder, or manslaughter committed for terrorist intent, or
(2) to serious violence other than what is referred to in subparagraph 1 so that the act clearly endangers public order and safety,
and the ethnic agitation also when assessed as a whole is aggravated, the offender shall be sentenced for aggravated ethnic agitation to imprisonment for at least four months and at most four years.
(unofficial translation)
Incitement against individual members of ethnic groups is covered by provisions on public incitement to an offence (julkinen kehottaminen rikokseen, Penal Code chapter 17 section 11), aggravated defamation (törkeä kunnianloukkaus, Penal Code chapter 24 section 10) and menace (laiton uhkaus, Penal Code chapter 25 section 7).

Chapter 17 — Offences against public order
Section 1 — Public incitement to an offence
A person who through the mass media or publicly in a crowd or in a generally published writing or other presentation exhorts or incites anyone into the commission of an offence, so that the exhortation or incitement
(1) causes a danger of the offence or a punishable attempt being committed, or
(2) otherwise clearly endangers public order or security,
shall be sentenced for public incitement to an offence to a fine or to imprisonment for at most two years.
If the exhortation or incitement causes the commission of an offence or a punishable attempt, the provisions in chapter 5 on participation apply.
Chapter 24 — Offences against privacy, public peace and personal reputation
Section 9 — Defamation
(1) A person who
(1) spreads false information or a false insinuation of another person so that the act is conducive to causing damage or suffering to that person, or subjecting that person to contempt, or
(2) disparages another in a manner other than referred to in subparagraph (1)
shall be sentenced for defamation to a fine.
(2) Also a person who spreads false information or a false insinuation about a deceased person, so that the act is conducive to causing suffering to a person to whom the deceased was particularly close, shall be sentenced for defamation.
(3) Criticism that is directed at a person's activities in politics, business, public office, public position, science, art or in comparable public activity and that does not obviously overstep the limits of propriety does not constitute defamation referred to in paragraph (1) subparagraph (2).
(4) Also an expression which is used in order to discuss an issue of general importance does not constitute defamation if its expression, considering its content, the rights of others and other circumstances, does not obviously overstep the limits of propriety.
Section 10 — Aggravated defamation
If, in the defamation referred to in section 9(1), considerably suffering or particularly damage is caused and the defamation is aggravated also when assessed as a whole, the offender shall be sentenced for aggravated defamation to a fine or to imprisonment for at most two years.
Chapter 25 — Offences against personal liberty
Section 7 — Menace
A person who raises a weapon at another or otherwise threatens another with an offence under such circumstances that the person so threatened has justified reason to believe that his or her personal safety or property or that of someone else is in serious danger shall be sentenced, unless a more severe penalty for the act is provided elsewhere in the law, for menace to a fine or to imprisonment for at most two years.
(unofficial translation)
Article 1(1) b)
According to the Commission report Finland "point[s] to official reports" and does not mention tracts, pictures, or other material in the provisions (COM(2014) 27 final, chapter 3.1.2, page 4). Again the Finnish provision goes further than the Framework Decision. 
The Finnish provision mentions "information, an expression of opinion or another message" which is made available to the public or otherwise spread or kept available for the public (Penal Code chapter 11, section 10, see above). It applies to any information regardless of the form; it also includes for example digital information and films.
The concepts used in the provision include tracts, pictures and other material: an "expression of opinion" is a broader concept than "tract" and "information" is a broader concept than a "picture" or "material".
The law is thus not based on official reports but on the actual wording of the provision.
In addition to the Penal Code provision, the law is clearly stated in the government bill (which is also an established source of law in the Finnish system; see government bill HE 317/2010 vp, only available in Finnish) and in other official reports (only available in Finnish).
Article 1(1) c) and d)
According to the Commission Finland has no specific criminal-law provisions governing publicly condoning, denial or gross trivialisation of genocide, crimes against humanity and war crimes (COM(2014) 27 final, chapter 3.1.3, page 5).
That is true to the extent that that there are no provisions which would only criminalize the acts mentioned in Subsections c and d. However, we have drafted and enacted provisions which include all the international crimes mentioned in Subsections c and d and also other forms of international crimes if the condoning or denial is threatening, abusive or insulting.
Finland considers that condoning, denial and gross trivialisation of is covered by the Penal Code provisions on ethnic agitation, aggravated ethnic agitation, public incitement to an offence, aggravated defamation and menace — depending whether the offence is targeted against a group or an individual.
Regarding the Subsections, the Penal Code must be drafted carefully with due consideration to freedom of speech. In this respect Finland considers important that the Framework Decision includes an option in Article 1 Section 2 which allows us to punish only conduct which is either carried out in a manner likely to disturb public order or which is threatening, abusive or insulting.
The Finnish provision on ethnic agitation (Penal Code chapter 11 section 10; kiihottaminen kansanryhmää vastaan, see above) does not only include incitement referred to in subsection a of the Framework Decision but also expressing opinions which are threatening, defamatory or insulting. Thus, it includes also condoning, denial or gross trivialisation of genocide, crimes against humanity and war crimes when they are threatening, abusive or insulting as referred to in section 2 of the Framework Decision.
If the condoning, denial or trivialisation is likely to disturb public order as referred to in section 2, provision on public incitement to an offence may also be applied (Penal Code chapter 17 section 1; julkinen kehottaminen rikokseen, see above).
What is previously said on Subsection c also applies to Subsection d (COM(2014) 27 final, chapter 3.1.4, page 6). Condoning, denial and gross trivialisation of the Holocaust is covered by the provisions on ethnic agitation, aggravated ethnic agitation, public incitement to an offence, aggravated defamation and menace.
The fact that the Finnish legislation complies with the Framework Decision can be observed from case-law as well. There are at least two court cases where a person was convicted after distributing writings in which he said that the Nazi crimes against the Jewish people were justified and even desirable.
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